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IN THE 
Supreme Court of Appeals of Virg.inia 
AT RIOHMOND. 
Record No.2999 
LOTTIE M. ROSENBERGER~ Appellant, 
versus 
LOTTIE .M. ROSENBERGER AND THE LINCOLN NA-
TIONAL BANK OF WASHINGTON, EXECUTORS 
OF THE ESTA.TE OF RAPHAEL A. CASILEAR, DE-
CEASED; THE LINCOLN NATIONAL BANK OF 
WASHINGTON, TRUSTEE, UNDER THE WILL OF 
RAPHAEL A. CASILEAR, DECEASED; VIOLA AT-
LEE MARSTON, DOROTHY M. BROCK AND WASH-
INGTON CITY ORPHAN ASYLUM, A. CORPORA-
TION, Appellees. 
PETITION FOR AN APPEAL. 
To the Honorable Judges of the Su,preme Court of .Appeals 
of Virginia: 
Your petitioner, Lottie M. Rosenberger, respectfully shows 
.that she is aggrieved by a decree entered by the Circuit Court 
of Fairfax County, Virginia, on the 16th day of December, 
1944, in the chancery s·ui t pending in said court under the 
name of Lottie M .. Rosenberger, et als., executors, etc., et als.~ 
v. Viola Atlee Marsto~ an infant, et als., chancery :qumber 
6097, which said decree is final in so far as the matters and 
things hereinafter set forth are concerned and to which. de-
·cree this peti,tioner now asks that she may be awarded an 
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appeal and fo that' end presents herewith a transcript of' the 
record of the proceedings .in the · court below. 
THE PLE-:t\DINGS. 
Lottie M. Rosenberger and the Lincoln National Bank of 
Washington, Executors of the estate of Raphael A. Casilear, 
deceased, and the Lincoln National Bank of Washington, 
2* Trustee under the will of «.Raphael A. Casilear, deceased., 
as complainants, filed their bill of complaint in the Cir-
cuit Court of Fairfax County, Virginia, on the 12th day of 
October,· 1943, against Viola Atlee Marston; an infant, 
Dorothy M. Brock, '\"\T ashington City Orphan Asylum, a cor-
poration, and Lottie M. Rosenberger, in her. own right, ask-
ing the court to construe the will and codicil of Raphael A. 
Casil.ear., a former resident of Fairfax County, Virginia, who 
died on November 17th, 1940 .. With the said bill was ex-
hibited a copy of the said will and codicil (R., pp. 11, 19) and 
a preliminary account showing the transactions of the execu-
tors to the date of the filing said bill (R., p. 21). 
To this bill of complaint answers were filed by the Wash-
ington City Orphan Asylum, Dorothy M. Brock, and Lottie 
M. Rosenberger. 
The decree construing said will was entered by the court 
o;n December 16th, 1944 (R., p. 51). By paragraph four 
of this decree (R., p. 57) the court determined and defined 
the corpus of the trust fund created by the testator by the 
said will and particularly by paragraph ''fifth'' thereof and 
by said codicil. The said adjudication shows the recital by 
the said court of its opinion with regard to the said corpus of 
said trust fund as set out in paragraph a of said de-
cree (R., p. 52) This petition for appeal is directed 
only to the said paragraph four of said decree and the recital 
incident thereto set out in said paragraph a thereof. It is not 
the intention or desire of this petitioner to disturb any of 
the other provisions of said decree but on the other hand 
it is her desire that the same should be and become effective 
at once so that the said estate might be in orderly process of 
administration. 
• ASSIGNMENT OF ERROR. 
There are two assignments of error as follows : 
1, That the court erred in holding that the corpus of the 
trust fund created by the testator· should include all shares of 
stocks and bonds, mortgages and other securities of every 
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kind which he owned at the time of his death and all increment 
thereto and all income thereon accrued and. paid for a period 
.of six mmiths from the date of the qu.alification of the executor 
and executrix, to-wit, a perjod of six months from September 
22nd, 1.941. The error complained of relates to the increment 
and income accruing during the first six months after the 
qualification of the executor and executrix. · · 
2. The court erred in holding that the corpus of said trust 
fund includes all sums received or to be received by the execu-
tors by way of income on securities sold and to be sold to 
pay debts, expenses of administration and taxes. 
The ·testimony taken in the case was of little or no conse-
quence and the matter was really decided on the pleadings, 
the real question being when Mrs. Rosenberger should begin 
to receive-the income from the securities set up in paragraph 
''fifth" 'of the will. · · · 
THE FACTS. 
The pertinent part of paragraph five of the said will is as 
follows (R., p. 12) : 
''FIFTH-all shares of stock and bonds, mortgages and 
other securitie's of every kind which I shall own or be entitled 
to at the time of my death, and all real estate other than the 
Brook Farm, aforesaid, now belonging to me, and all real 
estate which I may hereafter acquire and own at the time of 
my death, I give and devise to the Lincoln National Ban~ of 
Washington, a corporation, having its offices I in the District 
of Columbia absolutelv as to all stocks and bonds and in fee 
simple as to real estate, in and upon the 'following trusts, that 
is to say~: 
4• *IN TRUST, to take charge of, manage and control the 
same, collect anq. receive all of the rents, issues, profits 
and income thereof, and to pay and discharge therefrom all 
necessary costs and expenses in connection with the execu-
tion ·of the trust and insurance against fire and the preserva-
tion. and upkeep of the building and improvements upon the 
real estate included in the trust estate and all lawful taxes 
and assessments, when and· as . the same shall bec_ome · due and 
payable, upon the property of the trust estate, both real and 
personal, and to deduct and retain annually for its own use 
and benefit, a commission of five per centum upon the gross 
income of the trust estate, real and personal, which shall come 
into its possession and control for its services as trustee with 
. 
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respect to the collection and disbursement of said income and 
incidental services and to pay all the balance of the net in-
_ come of the trust estate., real and personal unto the aforesaid 
Mrs. Lottie M. Rosenberger, said income to be paid to her in 
installm.ents, at quarterly or other convenient intervals for 
her own use and benefit, for and during the term of her natural 
life.'' 
At the time of the testator's death he owned a number of 
sha{eS of stock in the R. J. Reynolds Tobacco Company, 
American Tobacco Company and Northern Pacific Railway 
Company. All of the above stock is paying dividends. The 
executors qualified on September 22nd, 1941, and within the 
period of six months thereafter the executors collected divi-
dends on said stocks amounting to $5,734.00. The testator 
was dead ten months prior to the qualification of the executors 
and on the first day after qualifying, to-wit, on September 
23rd, 1941, the executors collected the suin of $3,547.50, indi-
cating that a good portion of this amount had accrued during· 
the interim between the death of the testator and the qualifi-
cation of the executors. All of the above will appear in the 
account filed as exhibit with the bill of complaint (R.~ p. 24). 
It became necessarv to make sale of some of the said securi-
ties in order to pay" debts and costs of administration, and the 
executors sold three hundred shares of the R. J. Revnolds To-
bacco Company Class B. stock on February i3th, 1942, 
5• and three hundred more shares •thereof on March 2nd, 
1942, the total price received for the same being $15,-
638.54. On the stock so sold the executors had already col-
lecte~ prior to sale qividends amounting to $1,710.00. 
Mrs. Rosenberger claimed that she was entitled to the en-
tire income received from these securities all of which were 
actually owned by the testator before bis. death. The execu-
tors specifically question her· right to receive the snm of 
$1,710.00 representing dividends collected before sale on the 
securities sold for administration necessities and in addition 
asked the court to construe the will in so far as it related to 
the distribution of any of the said income. The Washington 
City Orphan Asylum claimed that she was not entitled tb any 
income received during the first six months of administra-
tion and not entitled to any income received from securities 
which it became necessary to sell to fulfill the needs of ad-
ministration. The court· took the. view that Mrs. Rosen-
berger was .not entitled to any of the income received during 
the first six months of administration and not entitled to any 
of the income derived from securities that were sold for ad-
ministration purposes and which had been collected by the 
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executors before the sale. It is solely on these two questions 
that this appeal is being sought. · 
ARGUMENT. 
Assignment #1. 
The question involved in this assigIDnent is : is ::M:rs. Rosen-
berger entitled to the income collected during the first six 
months of administration or does this income become a part 
of the corpus? 
From an examination of the will it is evident that the 
68 testator •was very fixed and explicit in his intention of 
having Mrs. Rosenberger receive aff of the income of the 
estate from the time of his death and to postpone all other 
beneficiaries from sharing to any extent whatever in said in., 
come until after her death. He disposes of his estate in four 
separate items. By paragraph second he leaves all money in 
bank to Mrs. Rosenberger. :Sy paragraph third he leaves 
her the Brook Farm, together with the improvements, stock 
and equipment for the term of her natural life. By para-
graph fourth he leaves all the rest of his tangible personal 
property in fee. By paragraph fifth he devises to the Lincoln 
National Bank of Washing·ton all of his shares of stock and 
bonds, mortgages and other securities and all real estate 
other than the Brook Farm, to be administered by it as trus-
tee for the sole benefit of Mrs. Rosenberger during the term 
of her natural life, the only deductions to be made from the 
gross income to be the actual cost of administering the trust, 
the payment of taxes and assessments, insurance against :tire 
· a~d the preservation and upkeep of the buildings and im-
provements on the real estate. In other words the sole charge 
against the income from these securities and this particular 
real estate is to be the actual cost of maintaining and admin-
istering the same. Taking these provisions individually and 
as a whole it is plainly the intent of the testator that the re-
mote beneficiaries should receive no benefit whatever from 
any income derived from the estate during· Mr~. Rosen-
berger's lif~ and that all such income shall be exclusively 
hers. . 
The income actually collected by the executors during the 
first six months consisted of dividends on stocks owned 
7* by the testator *during his life. These dividends ac-
crued over a period of sixteen months immediately f al-
lowing the testator's death; ten months of which passed be-
fore the qualification of the executors and six months there-
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after. There w~s no period of non-production caused by a 
chang'ing of the mvestment. The net result of the court's de-
cision is that the sum of $5,734.00 income collected by the 
executors has been taken from the life beneficiary and given 
to the remote beneficiary. 
The testator very carefully segregated income from prin-
cipal. He makes separate and distinct bequests of the prin-
cipal and the income. The principal goes to the remote bene· 
ficiaries. The income, however, is of itself a definite legacy 
to the immediate beneficiary. It is not therefore a question 
of when interest begins on a legacy as where part of the 
principal is devised. It is rather a question of defining the 
income where the income itself is a separate and distinct 
legacy. 
In supporting· its contention the Washington City Orphan 
Asylum cited Section 5437 of the Virginia Code and the fol-
lowing Virginia cases : 
Moorman v. Crockett, 90 Va. 185, 196, 197; · 
Domestic and Foreign Missionary Society v. Crippled Chil-
dren's Hospital, 176 S. E., 193, 200, 163 Va. 114; 
Denny v. Sea1·les, 143 S. E., 484, 491, 492, 493, 150 Va. 701. 
These cases relate only to the question of when interest can 
be claimed on a legacy or bequest and do not touch on the 
question here involved . 
. The Code section deals only with the time limitation after 
which a perso~al representative can be compelled to pay a 
legacy or distribute an estate. In Denny v. Searles, 
. 8* supra, the court *had before it a case in which an at-
tempt was being made to have the executor charged with 
liability to pay interest on a bequest of $100,000.00, the income · 
oi which was to be paid in quarterly installments for the"', 
benefit of the life tenant. The assets out of which this trust 
fund was set up' consisted of non-income producing securi-
ties. The estate went on for many years and the situation 
was very complicated and the final issue was not whether in-
come actually collected as income ( as in the case at Bar), 
was to be construed as principal but whether the executor 
himself was to be liable for interest never collected and for 
income never produced. The court held that the general rule 
was that the executor should be charged with interest on a 
pecuniary legacy from the end of the year after his qualifica-
tion as all legacies bear interest from that time. This is a 
vastly different situation from the one at hand which has 
nothing to do with any suit against the executors requiring 
them to pay interest on a bequest. _ · 
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In Moorman v. Crockett, supra, the beneficiary sued on the 
executor's bond and claimed the executor had squandered 
her legacy and endeavored to require him to pay interest 
thereon from the date of the testator's death. This the court' 
refused to do. There was no evidence that the executor re-
ceived any interest during the first year or at any _other 
time during her legacy and the court did not have to pass upon 
the executor's liability to her for income actualfy collected. 
F-rom a casual reading of this case there-, can be no doubt 
that if there .had been proof that income had been collected 
during the first year the court would have declared that 
9• ~she was entitled to it. · 
In Domestic and Foreign Missionary Society v. 
Crippled Children's Hospital, supra, there was a conflict be-
. tween certain legacies. Here again there was no question 
concerning income actually collected, but the real question 
was at what time interest should attach to certain specific 
legacies. 'J;he 'court held that the. general rule. was that a 
legacy bears interest from the end of the year after the quali-
:fica tion of the executor and applied this general rule to the 
specific legacies involved. _ · 
We have been unable to find any case in Virginia where this 
specific question has been adjudicated and we assume that 
the reason for this is that the trial courts have, universally 
followed the rule that specific legacy of income takes effect 
from the death of"the testator, a rule which is so .manifestly 
just that no one has heretofore brought the question to this 
court. This court. has held, however, oil many occasions that 
in the construction of wills the primary object of\.the c.ourt 
is to ascertain the real intent of the testator and when that 
is definitely ascertained then the intent governs.·-· Nothing 
could be plainer than the intent of the testator in -the. present 
case to leave all income to Mrs. Rosenberger. , , : 
. In Re Stanfield, 135 N. Y. 292, 294, 31 N. E., -1013, 1014, 
the principal is very plainly stated and applied.· -We quote 
from the opinion: '' Where the income of an estate or of a 
designated portion is given to a legate~ for life we "think it is 
clear that he becomes entitled to it whenever it accrues; and 
if the estate is productive of income from the dat~ of the 
testator's death, he can require the executor to account to 
him for the income from that time * * ~ in the pFesent case 
the bequest is not a part of the principal of the estate 
10* * * • but of that which *is to arise or accrue after his 
death from a specified fund, to be set apart for'. that pur-
pose. It is the income which constitutes the respondent's 
legacy. l!e is not seeking to charge the estate with interest 
. upon his legacy, but is simply endeavoring to secure the 
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legacy itself.'' This is our exact position in the present case. 
In Davidson v. Miners and Mechooic's Savings and Trust 
Company, Executor, etc., 129 Ohio State., 418, 195 N. E. 845, 
98 A. L. R. 1318. The Supreme Court of Ohio had this iden-
tical question before it. The court quoted from Perry 011: 
·Trusts as follows: '' The general rule is now well estab-
lished that when property is devised or bequeathed in trust 
to pay the income to a person for life or for a limited time he 
is entitled to either actual or equitable income from the date 
of the testator's death, unless the testator has indicated an 
intent that the enjoyment shall not begin until some later 
date.'' The court then cited in Re Stanfield, supra, and after 
stating that authorities confirming this general principle are 
legion cited Ruling Case Law and cases from ·wisconsin, 
Michigan, Massachusetts, Washington, Rhode Island, Penn-
sylvania, Kentucky.and Missouri as supporting it. The court 
then went on to hold that the life beneficiaries were entitled 
to income received by the executot accruing· from the date of 
~the testator's death. 
Another case in which this· question was gone into very 
fully is Rte Will .of W. C. Leitsch, deceased, 201 N. W., 284, 
· 37 A. L. R. 54 7, 549, decided by the Supreme Court of Wis-
consin. In that case the lower court held that the life bene-
ficiaries were entitled to income only from and after the 
11 * date on which the executors turned #over to the trustee 
that portion of the testator's estate which went to make 
up the trusts. The appellant claimed that he was entitled to 
the income from the time of the death of the testator. The-
court cited: 
40 Cyc., page 1882 ; 
28 R. C. L., page 355 ; . 
Woerner 's American Law of Administration, 3rd edition, 
page 1578; 
Perry on Trusts and Tmstees, 6th Edition, Vol. 2, Section 
550, Note (a); 
and cases from many states supporting the general rule that 
the life beneficiary is _entitled to income accruing from the 
date of the testator's death. The court stated that an exten-
sive examination leacls to the conclusion that this rule is sup-
ported by "well-nigh universal authority". The court said 
"the reason for this rule is frequently declared to be that the 
life tenant ranks first in the consideration of the testator, and 
a contrary construction would take froni the life tenant a 
portion of the income, add it to the corpus and then at the 
expense of the life tenant swell the estate of the remainder~ 
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man who presumably stands second to the life tenant in the 
consideration of .the testator. This is especially true where 
no other disposition is made of the income arising from the 
corpus of the estate subsequent to the death of the testator." 
The decision of the lower court in the case at bar in effect 
says to the executors that even though the income in issue 
was derived solely from the trust estate and was collected 
by them as income and is so labeled and segregated in their 
report that nevertheless it is not income at all. We submit 
that this was not the intention of the testator and that the 
rule est.a blished by the lower court is harsh and unjust. 
12* *On the other hand it is plain from the reading of the 
entire will and from each and every provision thereof 
that Mr. Casilear intended that 1\1:rs. Rosenberger, his faith-
ful housekeeper over many years, should have every cent of 
the net income and to permit the decision of the trial court 
to stand would be a direct violation of this intention. 
We therefore submit that the trial court is plainly wrong 
in this respect. 
.Assignment #2. 
Assignment number two relates to the sum of $1,710.00 col-
lected by the executors on stocks subsequently sold for the 
costs of administration. These dividends were received from 
stocks owned and held by the testator during bis life. They 
were paid in the regular course of collections for the estate 
and were segregated as income. When the stocks we:re sold 
the debts and administration costs were paid out of the sales 
proceeds and the dividend income was retained by the execu-
tors and segregated until the court should construe the will. 
The question is whether this sum of $1,710.00 should pass to 
Mrs. Rosenberger to whom the income was bequeathed or be 
put into the principal of the estate and eventually go to the 
benefit of the remainder men. 
Under this phase of the discussion we direct the court's at-
tention to the fact that this trust fund is not set up under a 
residuary clau~e. It relates to. certain specific properties, to-
wit, all stocks, bonds, mortgages, and other securities owned 
by the testator and all real estate other than the Brook Farm. 
The only paragraph in the will attempting to dispose of 
1341< the residuary estate *is paragraph four on page two 
· thereof whereby all of the "rest" of the testator's per-
sonal property is bequeathed to Mrs. Rosenberger. There is 
no residuary clause relating to real estate.' His real estate 
is divided into two parts. One part is the Brook Farm in 
which Mrs. Rosenberger is devised a life estate and the other 
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part is all other real estate owned by him and which he in-
cludes as a portion of the trust in the fifth paragraph of the 
will. However, even paragraph five of the will might be con-
strued by the court to be a residuary devise and bequest and 
Mrs. Rosenberger would still be entitled to the income men-
tioned. Our contention is on two bases: First, that the fifth 
paragraph of the will specifically bequeaths the income from 
this stock to Mrs. Rosenberger and the wording of this para-
graph as well as the other provisions of the will show that 
the testator intended that she should be the sole beneficiary 
and that she alone should receive this income; and second, if 
this should be construed by the court to be a residuary trust 
under the best considered line of decisions Mrs. Rosenberger 
would still be entitled to this income. 
DISCUSSION OF FIRST BASIS OF ASSIGNMENT #2. 
We think it will be readily conceded that if the intention of 
·the testator is plain that ~irs. Rosenberger should have this 
item of income the court will direct it to be paid to her. We 
have discussed under assignment number one the provisions 
of the will showing the intention of the testator. That he 
intended all income to go to Mrs. Rosenberger is very plain. 
He was very specific in his bequest of principal and he 
14 * was likewise specific in his bequest of *income. He 
knew the amount of securities he had and he likewise 
was familiar with the fact that. they were income producing. 
In the light of this knowledge he bequeathed all of the income 
from these specific stocks to Mrs. Rosenberger. This amount 
of $1,710.00 was actually collected as income and so labeled 
by the executors and the fact that the stocks from which it 
was received were sold to pay expenses does not change the 
character of the $1,710.00 as income. The testator very care- -
fully segregated income from principal and very carefully 
bequeathed the income as distinguished from principal to 
Mrs. Rosenberger. The contention of the ·washington City 
Orphan Asylum is that simply because these stocks were sold 
to take care of expenses the income already collected should 
at once lose its identity, be taken away from the income bene-
ficiary, who is the immediate beneficiary, and paid info the 
principal of the estate to be delivered to the remote bene-
ficiary at some far distant date. Such a conclusion is a dis-
tortion of the wording of the will and a direct contradiction 
of the testator's intentions. The more carefullv this will is 
read the more certainly it leads to the inevitable conclusion 
that the testator intended that this income should go direct 
to Mrs. Rosenberger and this is especially true when it is 
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considered that this income arose from specific· stocks owned 
by him at the time of his death, the income of which must 
have been in contemplation when he made the will. 
DISCUSSION OF SECOND BASIS OF ASSIGNMENT #2. 
On the second basis of our contention· we submit that even 
though the court should hold that the fifth naragraph of the 
will set up a residuary trust nevertheless u:nder the. best 
15* .considered *line of decision Mrs. Rosenberger would 
still be entitled to the payment of this fund of $1,710.00~ · 
On this question there are two lines of decision. One is the . 
old English rule followed in some states of this Country 
which holds that such income does become a part of the ' 
corpus. Under this rule the executors would be permitted to 
sell only that amount of the securities constituting· the· prin-
. cipal which, together with the income .collected to the date 
of sale, would exactly amount to the taxes and adminstrative 
costs for the payment of which the sale was made. In :figur-
ing this amoun.t the cases following the English rule hold 
that the "average rate'' of return on the whole estate must 
he first determined in order to ascertain how much of the 
sum used to pay each debt, tax, or administrative cost at the 
date of· such payment is income. This is then deducted from 
the total income to determine how much. of the total amount 
turned over to the trustee is income and how much is prin-
cipaL This mathematical problem is not without great dif-
ficulty and as a sample of how hard it is to put in application 
we quote from the statement of facts in the case of Mc;.. 
Donough v. Montague, 259 Mass. 612, 157 S. E. 159. 
'' 'This item of $2,153.08 is the only item which is in issue 
between the parties. It represents the amount carried from 
income to principal as the income earned by moneys used to 
pay debts and expenses of administration. It was computed 
as follows: 
'' 'The average daily balance of principal in the hands of 
the executors during the period of administration which was 
in this case 1,040 days was computed and found to be $131,-
986.43. , . 
'' 'The actual net income received . by the executors dur-
ing the period of administration was $20,450.39. Froni this 
figure the average annual income over said period was 
16~ computed and found to be $7,177.29. '*This average .. an-
nual income .was then divided ,by the average ·principal 
giving. as a result the average "annual rate of income earned 
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by the estate in the hands of the executors during the period 
of administration which was .054379. 
"'Each of the sums paid out by the executors for debts 
and expenses was multiplied by the number of days between 
the date of death and the date of its payment. The aggregate 
of these extended amounts was divided bv 365 to reduce it to 
a yearly basis and the annual rate of income determined as 
above described was applied to this figure, giving as a result 
the said itein of $2,153.08. During· the period of administra-
tion the income of the estate was in each year more than suf-
ficient to pay the annuities.' '' 
Not only is this rule difficult to apply but it is wrong in its 
reasoning and in its conclusion. It is a typical ancient Eng-
lish technical rule and not in keeping with modern justice. 
It is based on the reasoning ,that where the testator leaves a 
"residue" of his estate in setting up a trust the word "resi-
due'' must be construed to mean the remainder of the estate 
existing after the payment of everything necessary in its ad-
ministration and that in order to arrive at this all of the in-
come received from securities that are sold to pay expenses 
must be used in the payment of the same and thereby become 
a part of the corpus; in other words that until the deductions 
are actually made there is no definite residue. ' To follow the 
English rule would be in effect to hold that the income of the 
life beneficiary was postponed and would not become effective 
until all debts, costs of administration, and other like items 
were paid and that even though there was a fixed income from 
the date of the testator's death and which was actually col-
lected by the executors as income nevertheless it could not be 
applied as income even though the will expressly states 
17*· that the life beneficiary ·should receive *it. 'rhe Eng-. 
lish rule treats income during this period as though an 
intestacy exists as to that income. In other words even 
though the testator said it should go to the life beneficiary the 
English rule ignores this provision and treats the amount of 
income collected on securities sold for debts as a part of the 
bo_dy of the estate in the same manner as it would have been 
considered had the testator omitted any reference to it. To 
follow the English rule we must set aside the actual intent of 
the testator and it is such a manifestly unjust and improper 
:rule that it has been overruled in this Countrv by the ma-
jority of opinion and actually removed by legislation in some 
states. 
The other rule known as the Massachusetts rule and some-
times as the United States Rule holds that the words residue 
L~ M. ~p,~e:rfb~fge~ v~ L.· M~ Ro~~nb~rger! e~c., ~t als. H 
and r~~~inde:r comprelwn.d the :whole of the est~te of every 
description left. by; "the testator subject to. a.11 dedu~tio~s re-
qµired qy law or the g.irectip:n hof th~ t~~tator; and·until' su~;h 
deductions' are achially ·made t e property ·to b~ ·us Gel for th~ 
p'QrP.os~ i~ a pa.:rt of th~ r~sJd11-e; anq. t~~t the Iif e· be±teficiary 
is entitled to. the' income determined. on the resique from 'the 
date of' the testator's death. This is the modern'· 1;ule. . It is 
followed· in the States· of Massachusetts,' New·· York, Rhode 
Island, ·North Carolina and Kentuclry ~ The leading case in 
this Country is Old· ·color£y Trust Company v. Smith, 266 
Mass. 500·, 165 N. E. 657, which follows closely after the case 
of· McDonoiigh v: Monfogue, 259 Mass. 612, 157 N." E.159. In 
the Qld Colony cas~ the'court went into a very careful review 
of the aecisions and the reason for tlie same and held' that the 
conclusion to award' the accrued income to the life bene-
18! ficiary ,vas irresistible *and that until the deductions for 
. debt and· expenses are actually' made the property to be 
used for that purpose is part of the ''residue'' and that the 
life beneficiary is' entitle-d to the income· produced on the 
residue 'from the date of the testator's death. This rule has 
many advantages. First, it follows the . expressed intention 
of the testator· that t4e life beneficiary should receive· the en-
tire income. Second, ·it elirrii~ates anr intestacy as fo this 
income by treating it as· what it is, to-wit, income .. IT'hird, it 
is easy to apply as is shown. in tbe case. at par by an examina-
tion of the account. Fourth, it reauces · litigation beGaltse 0£ 
its simplicity. Fifth, it is just in that it prevents the remote 
beneficiary farthest removecl' £roin' 'tlie testator's bene:ficience 
frgw ta}Fipg .aW~Y f rpR} tp,~ imw~qt~tr penefki~fY, ( t4~ life 
t~nijnt) tijf incpm.~ Wflt.G4 t4~ · t~~ta,tqr piteifded ~4e should 
hay~ a~ ~ ·m~~11~ ptliv.e!ihpqcl; flR~ r,eing th~ first pb,j~cf pf 4is 
Q~~r-~~~~~~·' J11 ,ot4~f W<ffp~ if P.i:Qy~:rit;:, fJ:i~ p~r~o1t Whp was I~~t m hfs minq f:rnrµ paUrqg a qegue~t away froiµ t}l~ person 
'thp ·w~~ p.r~f in W~ ·mtnfl·. . In 'N e.w Tor~ the ~01-p:t~ att~mpt~4 
. ~Q f 8liq'f w~ ~ngli~~ I:J:Il~? ib~r~URPil fh~ le~i~latur~ ~ll.. ~~3~ 
~gRP~~1 ~r ~t~Jnt~ gh~ ir~~~aRf:m~~tt~ Rµl,~ ~nq. ti1- cpnuµ~ntnw 
<-m ~~~ p~~~~~ ~h~ .. qfPnntt~~. pn $tat~ ~egislature of tH~ "4-s-
SRGI~f1p:n qf t4~ :q~r of th~ City ~::rf ~ ew York stat~s tl1fl.t one 
or the main rea·sons f'or following the Massachusetts Rule anq 
passing the New York ~egislation is ''the addition of· such 
!Iicpni~tp)be p:d~pfP;al p.f i·~~iqtl~fY trq.~ts is ·s¢ld'om., if' ~yer; 
~te:11-q.~p by ~ te~tatqr.." ~µlletiµ #lQ, Fepruary 3rd, lQH, 
S~Gtioµ '234, cp:qµpe11ting on tlie prqpo~¢d n..ew section of th~ 
· · · New York Statute: · · ·· · ·. · · · · 
+~* ;. . '*1-V ~ cH.~ in s~pp~rt Rf th~ ifass~chqsetts Rule in ad-
piti~p th ~Re ff POf~ tp~ fQllo~i~t: · · 
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City Bank Farniers Trust Company v. Taylor, 53 R. I. 126, 
163 A. 737. 
Granger, Executors and Trustee v. Pennebalcer, et al., 52 
S. vV.2nd, 1007. . . 
Wachovia Ba.nk Mid Trust Company v. Jones, 21.0 N. C. 
339, 186 S. E. 335. 
The North Carolina case above cited is a very recent opin-
ion, brief and,to the point, and follows the Massachusetts Rule 
and the rule laid down in the..New York Statute. 
·we might call this the modern American rule. It is sup-
ported by the better reasoning and it is simpler in its appli-
cation, both easy to comprehend and to put down on paper 
accurately in actual dollars and cents and last and best it 
follows strictly _the intention of the testator who in bequeath-
ing the income of his estate intended to bequeath the entire 
income and not to have the same distorted and divided and 
postponed. 
"\Ve therefore submit that the court was in error in holding 
that this item of income should go into the corpus of the es-
tate. 
On either phase of this particular question, whether the 
same be considered a residuary bequest or whether it be con-
sidered what it actually is, to-wit, his actual bequest of the 
earnings of these specific stocks, Mrs. Rosenberg-er is entitled 
to this particular item of income. 
CONCLUSION. 
This petitioner therefore respectfully prays that she may 
· be awarded an appeal and supersedeas from the said 
20* decree; tbat this '-<·Honorable Court may review the ac-
tions of the trial court; that the said decree entered on 
December 16th, 1944, may be reversed in so far as it refers to 
the disposition of the income as hereinbef ore set forth and 
that this Honorable Court may amend the said decree so as 
to direct disposition of the said income in accordance with 
the claims of this petitioner hereinbefore set forth or that the 
same may be ref erred back to the trial court for such amend-
ment. · 
Copy of this petition was delivered to .James H. Simmonds 
of Counsel for Lottie l\L Rosenberger and the Lincoln Na-
tional Bank of \Vashington, Executors of the estate of 
Raphael A. Casilear, deceased, and the Lincoln National Bank 
of Washington, Trustee under the will of Raphael A. Casilear, 
deceased; to George B. Robey, counsel and guardian ad litem 
for Viola .. Atlee Marston; to Lawrence vV. Douglas, counsel 
, for Dorothy M:. Brock; and Wilson M. Farr of counsel for 
-· 
L. M. Rosenberger v. L. M. Rosenberger, etc., et als. 1zs; 
Washington City Orphan Asylum, -a corporation, oh tlie 21th 
day of February, 1945. 
Counsel for petitioner requests an opportunity to state 
· t.nally the reasons for reviewing the decision of the trial 
court and adapts this petition as the opening brief. 
FRANK L. BALL, 
LOTTIE M. ROSENBERGER, 
Petitioner, 
By:. FRANK L. ~ALL, 
Attorney for Petitioner. 
. Atty. for Petitioner. 
21 ~ *The undersigned attorneys at law practicing before 
the Supreme Court of Appeals of Virginia .hereby cer-
tify that in their opinion it is proper that the decree of the 
Circuit Court of Fairfax County, Vir~nia, from which this 
appeal is sought in the foregoing petition should be reviewed 
by the appellate court. 
JOHN McCARTHY, 
FRANK L. BALL, . 
Attorneys at' law. 
A copy of the foregoing petitfon and brief was delivered 
to each of the undersigned on the date set opposite our name 
together with notice that the said petition would be presented 




JAMES H. SIMMONDS, 2-27-45, 
Attorney for Lottie M. Rosenberger 
& the Lincoln N ationalBank of Wash-
ington, Executors of the estate of 
Raphael A. Casilear, d~ceased, and 
the Lincoln National Bank of Wash-
ington, Trustee under the will of 
Raphael A. Casilear, deceased, 
GEORGE B. ROBEY, 2-27-45, 
Attorney and guardian ad litem for 
Viola A:tlee Marston, · · 
LAWRENCE'. W. DOUGLAS, 2.;.27-45, 
Attorney for Dorothy M. Brock, 
WILSON M. FARR, 2-27-45, 
. Attorney for Washington City Or-
phan Asylum. 
16 ~~P.t~D:t~ ~-Ql!f~. ~f AP.P~!l~ qi V"!r.gim~ 
_ ~c~t-wef! F~llfllflrf. ~~r +9M~· 
Rec'd. 3-28-45 • 
. .... ·.• .. \· .. 
G. L.B. 
Appeal allowed and supersedeas awarded. Bond $500.00. 
·: ~- ,,. ._,..- , ... t, .•., -- ... ~ , .. J 
GEORGE L. BijQWNING • 
• -·---.... "' ' • 4 J,. ..... 
4-645. 
'· I 
·. · .Rec~ived April 6, 1946 • 
.,_. t'li ·- l ) •.• 
M. B. W. 
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IN THE 
Supreme Court of Appeals of Virginia 
· AT RICHMOND. 
Record.No. 3000 · 
DOROTHY M. BROCK, Appellant, 
versus 
LOTTIE M. ROSENBERGER AND THE LINCOLN 
NATIONAL BANK OF WASHINGTON, EXECUTORS 
OF THE ESTATE Of RAPHAEL A. CASILEAR, DE-
CEASED; THE LINCOLN NATIONAL BANK, OF 
WASHINGTON, TRUSTEE, UNDER THE WILL. OF 
RAPHAEL A. CASILEAR, DECEASED; VIOLA AT-
LEE MARSTON, DOROTHY M. B.ROCK. AND WASH-
INGTON CITY ORPHAN ASYLUM, A CORPORATION, , 
Appellees. · 
PETITION FOR AN APPEAL. 
To the Honorable Judges of the 81,tpreme Court of Appeals of 
Virginia: 
Your petitioner, Dorothy M. Brock, respectfully shows that 
she is aggrieved by a decree entered by the Circuit Court of 
Fairfax County,. Virginia, on the 16th day of December, 1944, 
in the chancery suit pending in that Court in the style of Lot-
tie M. Rosenberger, et al., Executors, v. Viola Atlee Marston, 
an infant, et als., Chancery #6097, which decree is :final· as 
to the matters hereinafter set forth and from which decree 
this petitioner now asks that she may be awarded an appeal; 
A petition for an appeal from the same decree with · the 
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record of this ca.se, made in the lower .Court, has heretofore 
been addressed to this Court by Lottie M. Rosenberger, so 
that the record is already before this Court. 
•STATEMENT OF THE CASE. 
As indicated in the petition heretofore submitted to this 
Court, Lottie M. Rosenberger and the Lincoln National Bank 
of Washington, Executors of the Estate of Raphael 
A. Casilear, deceased, and the Lincoln National Bank of 
Washington, Trustees under the will of the said Raphael A. 
Casilear, filed their bill of complaint in the Circuit Court of 
Fairfax County, Virginia, on October 12, 1943, against Viola 
Atlee Marston, an infant, and all of the other parties in in-
terest, including your petitioner, asking the Court to construe 
the will and codicil of Raphael A. Casilear, a resident of Fair-
fax Co-unty, Virginia, who died on November 17, 1940. 
Answers were filed by the several respondents and a very 
limited amount of testimony was taken because there is no 
substantial dispute among the parties as to the facts. · The 
questions in dispute in this case arise in the construction of 
the will and its codicil. . 
The Trial Court, on December 16, 1944, entered its decree 
construing the will; Lottie M. Rosenberger has assigned error 
-·to that decree; and your petitioner, although in the technical 
position of an· appellee so that she would properly enjoy the 
protection of Rule 15 of this Court in any event, now com-
plains of other provisions of the decree ·which she believes to 
be erroneous and harmful to her althoug·h the issues which 
she raises are not identical with those presented by the origi-
nal petitioners. · · , , 
3* '* ASSIGNMENTS OF ERROR. 
1. Dorothy M. Brock- (referred to in the will as Dorothy 
M. Marston) contends that under the will of the late Raphael 
A. Casilear she is entitled to receive the sum of $55.00 per 
month, beginning from the date of the death of the testator 
and continuing for the remainder of her life, instead of the 
sum of $55.00 per month beginning from the death ·of Lottie 
M. Rosenberger, as decreed by the chancellor. 
2. This petitioner contends that the said payment of $55.00 
per month is a charge upoil the corpus, or principal, of the 
estate, and not upon the income only, as decreed by the Trial 
Court. . 
3. That the monthly payments of $55.00 each bear interest 
from the respective accrual dates until paid. . 
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4. That upon the death of Lottie M. Rosenb~rger, Dorothy 
M. Brock is entitled to receive tlw net.income from· the estate 
for the remainder of her life, less the sum of $100;00 per 
month which is to be paid to her half .sister, Viola Atlee Mar- · 
ston; that is to say, the annuity of $55.00 is a cumulative 
legacy~ 
THE FACTS. 
The late Raphael A. Casilear executed the will under con-
sideration in 1932. At that time he lived on a farm. described 
as the Brook Farm in Fairfax County, Va. On the Brook 
Farm also lived Lottie M. Rosenberger, his housekeeper, then 
47 years old, and two little girls, nieces of Mrs. Rosenberger, 
Dorothy Marston, then age 12, arid Viola Marston, two years 
old. -'. 
In 1936 Mr. Casilear executed a codicil to this will; and it 
is in the construction of this codicil, in its relation to the 
original will, that your petitioner is aggrieved by the final 
order of the Trial Court. 
It appears from the brief and uncontradicted testimony 
4•· *of Mrs. Rosenberger that Dorothy Marston had left, or 
was about to leave. the Brook Farm at the time the codicil 
was executed. 
. THE ARGUMENT. 
It seems unnecessary to burden the Court with a discµs-
sion of the well known rules which apply gen.erally, in con-
struction of wills. First, of course, is the rule that the . in-
tent of the testator, when determined from the text of the 
will, must prevail. Of scarcely less importance is the principle 
requiring that all parts of the will must· be construed to-
gether, so as to give effect, if possible, to every provision 
thereof. But if there should be an irreconcilable oonflict 
among the several portions of the will, or between will and 
codicil, the latter must prevail. Again, no construction or 
interpretation is required of that which .is plain and un-
ambiguous. (1 Harrison on Wills 366, et seq.) 
With these rules in mind we shall undertake to demon-
strate the soundness of each of this petitioner's contentions, 
in the order in which they have been set forth above : 
1. It is clear that Mr. Casilear, in 1932, set about the task 
of making provision for the future welfare of those three 
persons who appear through the will and the codicil to be 
the primary objects of his bounty. Mrs. Rosenberger, then 
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47, was his faithful housekeeper. Dorothy, her niece, living 
in his home, was 12 years old. Viola, another niece, ha}f sis-
ter of Dorothy, was a baby, two years old. It is *im-
5* portant to consider the difference of 35 years in the 
ages of Mrs. Rosenberger and Dorothy. In the normal 
course of events, Dorothy would have received a greater 
benefit than either Mrs. Rosenberger or Viola under Items 
Third and Fifth of the original will,. because her life tenure 
in the Brook Farm and in the trust fund would normally have 
been longer. 
Then it appears that in 1936 Dorothy had either left Brook 
Farm, or was about to leave. '' She left just before, or just 
after, the codicil was made,'' says Mrs. Rosenberger in her 
testimony. This change imposed upon Mr. Casilear the volun-
tary duty of changing his will so as to make its provisions 
of more practical benefit to those nearest to him. If Dorothy 
had remained on the farm, that would have been her home, 
with Mrs. Rosenberger as long as she lived, and then, in 
her own right, as life tenant in. Brook Farm and as recipient 
of most of the income from the trust fund~ 
But, obviously, as Mr. Casilear viewed .the matter in 1936.,. 
a life interest in Brook Farm was of no substantial assistance 
to Dorothy. Accordingly, he executed the codicil in question, 
giving her interest in the Farm to her sister, Viola, whom he 
expected .to remain there, and giving to Dorothy the sum of 
fifty-five dollars ($55.00) per month in lieu thereof. Certainly, 
this appears to have been a reasonable, practical and con-
siderate thing for him to have done. He was devoted-.to 
Dorothy or he would have left her nothing. She was of no 
blood relationship to him and had no call on his bounty ex-
cept that impo.sed •voluntarily by the affection which 
6'"' must'have existed between them (and which must have 
continued through the years, despite the statements of 
Mrs. Rosenberger, to the contrary). 
Now, what words did he choose to effect these changes! 
Surely, the simplest and clearest that could have been selected. 
After making the change, above referred to," in the ownership 
of the Farm, he placed a semi-colon; and then he said: 
'' and to her half sister, 'Dorothy Marie Marston, I give and 
direct to be paid to her by my said executors, the sum of Fifty-
five ($55.00) Dollars for the remainder of her life." 
It would have been very simple for Mr. Casilea.r to have 
added the words, '' after the death of Lottie M. Rosenberger.'~, 
if he had so intended. He used those identical words '' after 
her death" (meaning Mrs. R.osenberger's) to ·1imit and de-
fine Viola's estate, in the very same paragraph of the codicil. 
. . 
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The :'fact that he did not use the same words in relation to 
Dorothy's annuity, but, on the contrary, used plain and definite 
words indicating an immediate commencement of the annuity, 
is most significant. 
But there exists other perfectly clear proof that Mr. 
Casilear intended Dorothy's legacy to take effect immediately 
upon his death. A word py word comparison of Item T4ird 
of the original will and the words of the codicil, reveals that 
the words of the original will were transplanted verbatim 
into the codicil, excepting those provisions which related to 
Dorothy. His single purpose in making . the codicil was to 
make new provision for her. It is fair to assume, from Mrs. 
Rosenberger's testimony, that she had developed a marked 
7• hostility toward Dorothy. Jealousy may have had some- .. 
thing to do with this. Unfortunately it often does, in 
relationships among women. At any rate, it must have dis-
tressed Mr. Casilear. He did not share Mrs. Rosenberger's 
feeling or he would have used the codicil to withdraw his 
bounty to her. What he did was to sever the interests of 
the two women so that there would be no community of in.; 
terest between them. 
Decree of Trial. Court Nullifies Codicil 
Dorothy Marston, under the original will, received all of the 
income from the trust fund after the death of Mrs. Rosen-
berger, except $100.00 per month which was directed. to be 
paid to her sister. The codicil in expressed terms gives her 
$55.00 per month for .the remainder of her life. If the enjoy-
ment of this income is to be def erred until the death of Mrs. 
Rosenberger, as th~ Trial Court has decreed, such a construc-
tion would render ·the codicil. meaningless because the unre-
voked portion of the ·will has already given her the same bene-
fits. · 
Again, this Court is asked to observe particularly the fol-
lowing facts disclosed by an examination of the will: · 
(1.) Mr. Casilear used the words, "remainder of her life" 
six times in his will-in Item Third, twice ; in Item Fifth, 
twice, and in Item Thh·d of the codicil, twice. 
( 2.) The first five· times he used these words, he coupled 
8* · *them with the qualifying words, '' after her death'' or 
"upon her death" or ''from and after her death", mean-
ing in each insta;nce, the death of the preceding tenant. These 
expressions, carefully used together, in each of the five in-
stances, make it perfectly clear what he intended in those five 
cases. 
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( 3.) The sixth time he used the words, '' remainder of her 
life'', he used them in creating the _estate of fifty-five ($55.00) 
dollars per month for Dorothy. But, on that one occasion, 
he did not say "after the death" of any other person. 
He could, and surely would, have used the same words of 
definition and limitation, if he had intended the payment of 
the ammity to Dorothy to be postponed until the death of 
Mrs. Rosenbe~ger. 
It is submitted that the words making the bequest are per-
fectly plain and need no construction; that the clause of the 
codicil, making provision for Dorothy would be entirely wit~-
out meaning, in any other view of the question; and we ask 
that Dorothy be decreed to receive the monthly legacy, or an-
nuity, from the date of Mr. Casilear's death. 
2. The Fifty-five ($55.00) Dollars monthly payment is a 
charge upon the corpus of the estate. 
This conclusion is reached by the following process of 
reasoning: (1) This legacy is _of the type described in the 
cases as a "pure annuity". That is to say, it is not limited 
by, or related to, the income from trust funds. (2) The in-
come from the trust fund created by Item Fifth of the 
9* will is *otherwise disposed of. (3) Payment of the an-
nuity may be made from the corpus of the fund without 
conflict with any other provision of the will. 
Counsel admit that this question is not free from difficulty. 
Generally the Courts have held in similar cases that the an-
nuity should be paid from corpus where the income was insuffi-
cient for the purpose. Always, in these cases, the Courts have 
undertaken to determine the intention of the testator in the 
will under construction, and to reconcile conflicting provisions 
of the will. 
We have been unable to find any Virginia case precisely 
in point. The case of Taylor v. Gardiner (Mass., 1937), 109 
A. L. R. 714, is followed by an annotation discussing a num-
ber of similar cases. These cases uniformly hold that, un-
less precluded by the terms of the will, payment of an annuity 
may be made from corpus where the income is insufficient. 
We think that the same rule should be invoked where the 
income has been committed, specifically, by the testator to 
other purposes. . 
3. The monthly payments of Fifty-five ($55.00) Dollars 
each, bear interest from their respective accrual dates until 
paid. 
This is a conclusion of law about which there would appear 
to be no question in Virginia. ( See 1 Harrison on Wills, p. 
622.) The statement of the text here cited, is taken verbatim 
from 3 Minors Institutes, 2nd Ed., p. 621, as the conclusion of 
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that distinguished author, after a full examination of the sub-
ject. 
•4. The annuity of fifty-five ($55.00) dollars per month 
10* given to Dorothy Marston by the codicil is cumula-
lative. 
1Ve respectfully submit that this is primarily a question of 
law and that the foregoing follows from the stated provisions 
of the will. 
Mr. Harrison in his work on wills says this ( 1 Wills and 
Administration 599) : . · 
'' A legacy given in addition to another legacy is cumula-
tive; when given in lieu of another it is substitutional • ~ * . " 
And 011 page 600 the author says: 
'' • 41= ,i. where two legacies, whether of equal or unequal 
amount are given to the same legatee, by different instru-
ments, as by a will and a codicil, the last is cumulative, and he 
takes both • • • . '' 
This conclusion would seem to be entirely in accord with 
the intention of the testator, :if' it be assu~ed that" the annuity 
of fifty-five ($55.00) dollars per month was given in substitu-
tion for the interest in Brook Farm, because the testator has . 
expressly stated in the codicil that he intends no interference 
with the other provisions of the original will. 
In other words, it would appear that he directs, specifically, 
in the codicil,.that the annuity of fifty-five ($55.00) dollars per 
month is not to be in substitution of the benefits which accrued 
to Dorothy Marston by Item Fifth of the original will. The 
testator says in his codicil, "I hereby amend Paragraph 3, 
page 2 of the said will to read as follows:'' (here follows the 
amended Item Third). Then comes the final, restrictive para-
graph of the codicil: 
11"" *"The remainder of said will shall continue in full 
force and effect as though no change therein had been 
made and this codicil shall be construed as an amendment to 
Paragraph 3, page 2 of said will only.'' · 
CONCLUSION. 
We respectfully· submit 'that the fo~egoing construction of 
the will of Raphael Casilear gives to all of the words used 
_by him, their plain and ordinary meaning; that it ignores no 
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portion of the will, but effectuates ~11 portions; and that such 
must have been the true intent of the testator. 
Your petitioner therefore respectfully prays that she may 
be awarded an appeal and supersedeas from the decree nerein 
complained of; that this Honorable Court may review the ac-
tions of the Trial Court; that the said decree of December 16, 
1944, may be reversed insofar as it may be found to effect 
erroneously the rights of your petitioner; and that this Hon-
orable Court may enter its decree construing the will ·of Ra:-
phael A. Casilear, and directing the disposition of the estate 
thereby created in accordance with the claims of your peti-
tioner; or that this cause may be returned to the Trial Court 
for such amendment or revision of its decree. . 
Copies of this petition were mailed on the 6th day of April, 
1945, by the undersigned counsel for petitioner to James H. 
Simmonds of counsel for Lottie M. Rosenberger and the Lin-
coln National Bank of Washington, Executors of the estate 
of Raphael A. Casilear, deceased, and the Lincoln National 
Bank of Washington, trustee under the will of Raphael 
12* A. Casilear, deceased; i1to George B. Robey, counsel and· 
- guardian ad litem for Viola Atlee Marston; to Wilson 
M. Farr of counsel for Washington City Orphan Asylum, a 
corporation; and to Frank L. Ball, counsel for Lottie M. 
Rosenberg·er, individually. 
Counsel will file this petition in the office of the Clerk of 
the Supreme Court of Appeals of Virginia in Richmond, Va. 
In the event that an appeal shall be allowed in the above-
entitled cause, petitioner adopts the foregoing p·etition as her 
opening brief .. 
DOROTHY M. BROCK, Petitioner. 
By LA WREN CE ·w. DOUGLAS,. 
Attorney for Petitioner. 
Address: Courthouse, Arlington,_ Va. , 
The undersigned attorneys at law practicing before the 
Supreme Court of Appeals of Virginia hereby certify that in 
their opinion it is proper that the decree. of tbe Circuit Court 
of Arlington County from which this appeal is sought in the 
foregoing petition, should be· reviewed by the appellate co~rt. 
Rec ''d. 4-16-45. 
OREN R. LEWIS. 
CALDWELL C. KENDRICK. 
Attorneys at Law. 
G. L.B. 
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Appeal allowed and supersedeas awarded. Bond $300.00t 
GEORGE L. BROWNING. 
4-16-45, 
Received April 16, 1945. 
M. B. W. 
RECORD 
VIRGINIA: 
Ple'as before the Honorable Paul E. Brown, Judge of the 
Circuit Court of ],airfax County, Virginia, at a Circuit 
Court held for said County, at the Courthouse thereof, on 
Saturday, the 16th day of December, 1944. 
Lottie M. Rosenberger and The Lincoln National Bank of 
Washington, Executors of the Estate of Raphael A. Casi-
lcar, deceased; and The Lincoln National Bank of Wash-
ington, Trustee under will of Raphael A. Casilear, deceased, 
Complainants, . 
versus 
Vfola Atlee Marston, infant, Dorothy M. Brock, Washington 
City Orphan Asylum, a corporation, Lottie M. Rosenberger, 
Defendants. 
In Chancery, No. 6097. 
Be it remembered, that heretofore, to-wit, on the 12th day 
of October, 1943, came the Complainants, by counsel, and :filed 
in the Clerk Office of said Court their Bill of Complaint and 
Exhibits therewith, in the words and figures following, to-
wit: . 
page .2 ~ To: Honorable Walter T. McCarthy, Judge· of said 
. Court: 
Your complainants, Lottie M. Rosenberger and the Lincoln 
National Bank of Washington respectfully represent to this 
Honorable Court as follows: 
1. Lottie M. Rosenberg-er and The Lincoln National Bank 
of Washington are the duly appointed, qualified and acting 
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executors of the estate of Raphael A. CasiJear, deceased. The 
Lincoln National Bank of Washington is also trustee ap-
pointed in and by paragraph Fifth of the will of said de-
cedent. 
2. The defendant, Viola Atlee Marston, is an infant aged 
11 years, residing at Falls Church, Fairfax County, Virginia. 
The defendant, Dorothy M. Brock, nee Dorothy Marie Mar-
ston, is an adult residing at 41 West 64th Street, New York, 
New York. 
The defendant, Washington City Orphan Asylum, is a cor .. 
poration organized and existin~ under and by virtue of the 
laws of the District of Columbia, having its principal office 
at 4119 Nebraska Avenue; N. W., Washington, D. C. 
The defendant, Lottie M. Rosenberger, in her in-
pag·e 3 ~ dividual capacity, is a devisee and legatee named in 
said will. 
All of the defendants are sued herein as beneficiaries under 
said will, the exact nature and extent of their several interests 
being uncertain and with .. respect thereto your complainants 
are in doubt. 
8. Raphael A. Casilear, also known as Raphael Alphonso 
Casilear, a resident of Falls Church, Fairfax County, Vir-
ginia, died testate on November 17th, 1940. A true copy of 
his wiJ.l and codicil is attached hereto and is, by this reference~ 
made a part hereof. On September 22, 1941, said will and 
codicil was admitted to probate and letters testamentary were 
granted to your complainants, the nominated executors 
therein, by this court in Chancery No. 5678. Said Executors 
duly qualified and are now engaged upon the administration 
of said estate. 
4. As executors your complainants have received and now 
hold sundry property, to-wit, securities appraised at $74,-
908.62 and cash amounting to $563.04, exclusive of dividends 
declared and paid after decedent's death; your complainants 
have sold a part of the securities, namely, 600 shares of R. J. 
Reynolds Tobacco Company B. Common, and with the pro-
ceeds paid certain debts, taxes and expenses of. administra. 
tion. During the period of administration, and prior to said 
sales, your complainants, as executors, received as dividends 
on said securities before so sold, the sum of $1,710.00. 
5. As executors, vour complainants have filed a first ac-
count in Chancery No. 5678, copy of which is attached hereto 
and by this reference made. a part hereof. The account shows 
that the executors have received securities of an appraised 
value of $74,908.62 and cash in the amount of $563.04, and 
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that they have.paid debts, taxes and cost of admin-
page 4 r istration out of principal in the amount of $1-6,-
369. 76. The account ·further shows that the execu-
tors have received during the period of administration divi-
dends on the aforementioned securities amounting to· $7,-
938.00 and that they have made disbursements from this in-
come amounting to $917.68 for interest on debts of the dece-
dent and income taxes. They have paid out of income directly 
to or for the benefit of Lottie M. Rosenberger, pursuant to 
said will, the sum of $3,037.99. In order to pay debts, taxes · 
and the expenses of administration the executors sold certain 
. securities, receiving therefor the sum of $15,638.54. During 
the period of administration and prior to said sales, the ex-
ecutors received as dividends on said securities so sold the 
sum of $1,710.00. With the exception of a certain claim for 
$15,000.0Q asserted by Josephine D. Casilear, upon which suit 
has been brought against your complainants in the United 
States District Court for the District of Columbia, in Civil 
Action No. 20,740, which claim your complainants rejected 
and are now contesting, all debts and claims against the de-
cedent have been paid, and there remain to be paid only ex-
penses of administration. 
6. Your complainants are in doubt and unable to determine, 
without the aid of this Honorable Court, as to how said es-
tate should be distributed, and what are the rights of the de-
fendants in and to said estate. This doubt and uncertainty 
arise as follows : 
(a) Paragraph "Fifth'' of said will provides: 
'' All shares of stock and bonds, mortgages and other se-
curities of every kind which I shall own or be entitled to at 
the time of my death, and all real estate other than the B'rook 
Farm, aforesaid, now belonging to me, and all real estatP 
which I may hereafter acquire and own at the time of my 
death, I give and devise to THE LINCOLN NATIONAL 
BANK OF WASHINGTON, a corporation having 
page 5 ~ its offices in the District of Columbia, absolutely, as 
to all stocks and bonds and in fee simple as to real 
estate, in and upon the following trusts, that is to say:-
IN TRUST, to take charge of, manage and control the same, 
collect and receive all of the rents, issues, profits and income 
thereof, and to pay and discharge therefrom all necessary 
costs and expenses, in connection with the execution of thP. 
trust, and insurance against fire and the preservation and 
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upkeep of the buildings and improvements upon the real es-
tate included in the trust estate, and all lawful taxes and as-
sessments, when and as the same shall become due and pay .. 
able upon the property of the trust estate, both real and per-
sonal, and to deduct and retain annually, for its own use and 
benefit, a commission of five per centum (5%) upon the gross 
income of the trust estate, real and· personal, which shall come 
into its possession and control, for its services as truste.e, 
with respect to the collection and disbursement of said in-
come and incidental services, and to pay all the balance of 
the net income of the trust estat~, real and personal, unto the 
aforesaid MRS. LOTTIE M. ROSENBERGER, said net in-
come to be paid to her in instalments, at quarterly or other 
convenient intervals, for her own use and benefit, for and 
during the term of her natural life, and from and after her 
death, to pay the same in instalment~, at convenient intervals, 
as aforesaid, unto DOROTHY MARIE MARSTON, for the 
remainder of her life, less however, the sum of One Hundred. 
Dollars ($100.00) per month, during the remainder of her 
life, which I direct the Trustee to pay, or apply to the benefit 
of her half sister, VIOL.A. ATLEE MARSTON, upon the death 
. of said DOROTHY MARIE MARSTON, if the said VIOLA 
ATLEE MARSTON shall have aurvived her, then and there-
after to pay the said net income in instalments at convenient 
intervals, as aforesaid, unto the said VIOLA ATLEE MAR-
STON, for the remainder of her life. From and after her 
death, if she shall survive the said DOROTHY 
page 6 r MARIE MARSTON, otherwise, from and after the 
death of the said DOROTHY MARIE MARSTON, 
( the said Mrs. LOTTIE l\L ROSENBERG ER being also then 
dead), the trust shall cease, and the aforesaid Bank as Trus-
tee, or its successor, if any, shall promptly pay over, trans-
fer, convey and deliver the net corpus of the said, trust estate, 
real and personal unto THE WASHINGTON CITY OR-
PHAN ASYLUM, a corporation, now owning· and operating 
the Hillcrest Home for children in the District of Columbia, 
absolutely, as to the personal property, and in fee simple ag 
to the real state, free, clear and discharged of all trust hereby 
created. If, however, it should happen that at the death of 
the last survivor of said LOTTIE :M:. ROSENBERGER, 
DOROTHY MARIE MARSTON and VIOLA ATLEE MAR-
STON, the above-named charitable institution shall be no 
longer in existence, or for any reason be incapable in law of 
receiving and utilizing the said devise and bequest, then and 
in either of sa~d ·events, I hereby authorise, empower and di-
rect my said trustee, or its successor in trust, if any, to 
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promptly select in its place and stead some other orphan 
asylum or institution for the care of orphan, minor chiidren, 
and to pay over, convey, tra1,1sf er and deliver the net c_orpus 
or principal of the trust estate to said selected institutioil, for 
its proper uses and purposes, and by its proper corporate 
name, in fee simple, as to the real estate, and absolutely as 
to the personal estate or property, and free of all trust hereby 
created. It is my will, and I hereby direct, that in case the 
said DOROTHY MARIE MARSTON, and VIOLA .ATLEE 
MARSTON, s:Jiould die before the ·said LOTTIE M. ROSEN-
BERGER, that then and in that event, the trust hereinbe-
fore created shall cease at her death, and the principal of the 
trust estate be paid over, transfened, conveyed and delivered, 
as herein before directed to be done upon the death of the 
above-m~ntioned VIOLA ATLEE MARSTON. At the present 
time, the said VIOLA ATLEE MARSTON is of the age of 
two years, and the said DOROTHY MARIE MAR-
page 7 r STON is of the age of about twelve years, and if, at· 
the time the income or any part thereof, as herein-
before provided shall become payable to them, respectively, 
they or either of them are under the age of twenty-one (21) 
years, my Trustee, or its successor, shall have discretion 
either to take the responsibility of applying the income to and 
for the benefit of the said two children, or the one of them 
who may be under the age of twenty-one (21) years at the 
time, for their or her education and maintenance, or may re-
quire that a legal guardian be appointed for the said two 
minors, or the one who may, at the time, be under the full 
age of twenty-one (21) years, to receive and apply for tneir 
maintenance and education, or the maintenance and educa-
tion of the one of them who may be then under twenty-one 
(21) years of age, the income aforesaid, or the portion thereof. 
which the one of them who shall be under twenty-one (21) 
years of age shall be entitled to receive and have the benefit 
of under this, my will. Upon the final settlement of the trust 
estate by transferring, conveying, delivering and paving ove1 
the same, as hereinbefore provided, after the deaths of the 
said LOTTIE M. ROSENBERGER, DOROTHY MARIE 
MARSTON and VIOLA ATLEE MARSTON, my Trustee. 01· 
its successor in trust, if any, shall be entitled to receive rea~ 
sonable compensation from the corpus or principal. of the 
estate which I herebv fix at a sum equivalent to two ner 
centum (2%) of the then fair market value thereof. which it 
may deduct and retain at that time as full and final comuen-
sation as Trustee.'' • 
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By virtue of said paragraph, Lottie M. Rosenberger, claims 
and insists that she is entitled to all of the income from all 
of the securities belonging· to said estate from the date of the 
testator's death, without deduction except for income taxes 
and commissions.· 
(b) In and by a codicil to his said will said testator pro- :\ .. I 
vided, among other things, as follo:w~ : 
page 8 ~ '' THIRD : I give and devise to the said Lottie 
M. Rosenberger, who is my housekeeper and resides 
on said farm for and during the term of her life and after 
her death to Violet Marston, also residing on said farm for 
the remainder of her life, my farm, known as the Brook Farm, r · 
containing about sixty ( 60) acres of land together with all the 
improvements and appurtenances thereunto belonging and all 
the farm implements, stock and equipment used in connec-
tion therewith, being· the farm where I reside on the Anna~-
dale Road in Fairfax County, Virginia, adjoining the Old 
Slade Farm, which Brook Farm was acquired by me in part 
from one Anderson, and the rest from the .estate of my 
brother, the late William B. Casilear; and to her half-sister, 
Dorothy Marie Marston, I give and direct to be paid to her 
by my said executors, the sum of Fifty-five ($55.00) Dollars 
per month for the remainder of her life.'' 
Complainants are in doubt and unable to determine whether 
the sum of Fifty-five ($55.00) Dollars per month directed to 
be paid is payable immediately after the testator's death, is 
a charge upon the entire estate, is payable prior to the income 
directed to be paid said Lottie M. Rosenberger, and whether 
the obligation to make such payment is one to be performed 
by your complainants as executors or by the trustee named in 
said will, or both. 
( c) Oomplainants are also in doubt and unable to determine 
whether the sum·of One Hundred ($100.00) Dollars per month 
directed to be paid to or for the benefit of Viola Atlee Marston 
in and by said paragTaph "Fifth" of the will is payable out 
of income or principal, whether the right to such payment is 
in any wise affected by the provisions of said codicil, and if 
so to what extent and how. 
Your complainants are advised by counsel that, for their 
proper protection and in fairness to all persons and interests. 
and for the proper statement and approval of their account 
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as execut,ors, the proper setting up of the trust. ere .. 
page 9 ~ ated by paragraph "Fifth" of the will, and to in-
sure the due. and lawful payment of income to the· 
legatees and devisees named therein, they should seek the aid 
and instructions of this Honorable Court. 
Wherefore, your complainants pray: 
1. That proper process issue directing the defendants. to 
answer· the exigencies of this bill, answer under oath being 
expressly waived. 
2. That a guardian ad litem be appointed to appear for and 
represent the infant defendant, Viola Atlee Marston. 
3. That upon proper hearing herein a decree or decrees may 
be entered construing said will and codicil of Raphael A. 
Casilear, deceased, in so far as they relate to a determina-
tion of the questions herein involved, and instructing your 
complainants as executors and trustee, respectively, as to 
their duties in the pre.mises. · 
4. That your complainants may be allowed and awarded 
their reasonable costs of this proceeding, including reason-
able attorneys fees. 
5. And for such other and further relief as the nature of the 
case may require and to the Court seem just and proper. . 
LOTTIE M. ROSENBERGER, . 
THE LINCOLN NATIONAL 
·BANK OF WASHINGTON, 
By: RICHARD .A.. NORRIS, 
Exct. Vice-President & Cashier •. 
As Executors of the Estate of Raphael A. 
Casilear, deceased. 
THE LINCOLN NATIONAL 
B.ANK OF WASHINGTON, 
By: RICHARD A. NORRIS, 
Exct. Vice-President & Cashier, 
As Trustee under the will of Raphael A. 
Casilear, deceased. 
District of Columbia: ss : · 
Lottie M. Rosenberger, being first duly sworn on 
page 10 ~ oath, deposes and says that she has read the fore-
going complaint by her subscribed and knows the 
contents thereof; that the matters a11-d things therein set forth 
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are .true to the best of her information, knowledge and belief. 
LOTTIE M. ROSENBERGER. 
·subscribed and sworn to before me this 22 day of Septem-
-ber, 1943. 
. (N. P. Seal) 
WILLIAM H. PARSONS, 
Notary Public, D. C • 
My commission expires Apr. 15, 1944. 
District of Columbia: ss : 
. I, Richard A. Norris, being first duly sworn on oath, depose 
alld say that I am Executive Vice-President and Cashier, of 
the Lincoln National Bank of Washington, one of the above-
named complainants, and that I am ,authorized to make this 
affidavit for and on its behalf'; that! have read the foregoing 
complaint by me subscribed as such Executive Vice-President 
and Cashier, and know the contents thereof; and that I verily 
b~lieve that all of the allegations ~herein c~:mtained are true. 
RICHARD A. NORRIS. 
Subscribed and sworn to before me this 17 day of Septem-
ber, 1943. 
(N. P. Seal) 
WILLIAM H. PARSONS, 
Notary Public, D. C. 
My commission expires Apr. 15, • 1944. 
BRANDENBURG AND BRANDENBURG. 
By.LOUIS.M. DE:~IT. 
L .. M. DENIT, 
719 15th Street, N. W., 
Washington, D. C. 
ROBERT M. GRAY. 
710 Colorado Building, 
Washington, D. C., · . 
Attorneys for Complainants. . ~ 
\ 
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page 11 t LAST WILL AND TESTAMENT 
OF 
RAPHAEL A. CASILEAR. 
I, Raphael A. Casilear, a citizen of the United States, and 
of the btate of Virginia, residing near Falls Church in Fair-
fax County, in said State, being of sound and disposing mind, 
memory and understanding, and being mindful of the uncer-
tainty of human life, do make, publish and declare this writ-
ing as and to be my last will and Testament. 
FIRST: I direct that my just debts and the expenses of 
my funeral and burial be paid from my Estate by my Execu-
tor, hereinafter named, as soon after my death as shall be 
convenient. 
, As a means of providing ready funds for the payment of 
said debts and expenses, I expressly authorize and direct my 
Executors hereinafter named to collect the proceeds of insur .. 
ance on my life in the sum of Two Thousand Dollars ( $2000.} 
to which I am entitled as a member of the Washington Stock 
Exchange, as s~on after my death as practicable, and apply 
same towards payment of any debts I may leave as well as the 
expenses of my funeral, if necessary for that purpose. For 
the purpose of receiving pa~ent of said life insurance I 
designate my Executors hereinafter named as beneficiary of 
the said policy of life insurance. 
SECOND : All moneys on deposit in any bank or banks, 
trust company or trust companies to my credit, or account, 
at the time of my death, I give and bequeath· unto Mrs. Lot-
tie M. Rosenberger, of Fairfax County, Virginia. 
THIRD : My farm, known as the Brook Farm, 
page 12 ~ containing about Sixty ( 60) acres of land tog·ether 
with all the improvements and appurtenances 
thereunto belonging and all the farm implements, stock and 
equipment used in connection therewith, being the farm where 
I reside on the Anna dale Road in Fairfax County, Virginia. 
adioining the old Slade Farm, which Brook Farm was ac-
quired by me in part from one Anderson, and the rest from.the 
estate of my brother, the late William B. Casilear, I give and 
devise to the said Lottie M. Rosenberger, who is my house~ 
keeper and resides on said farm, for· and during the term of 
her life, and after her death to Dorothy Marie Marston, also 
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now residing on said farm, for the remainder of her life and 
after her death to her half sister, Viola Atlee Ma1~ston, also 
now residing on said farm, for the remainder of her life. Upon 
aria after the deaths of all three of said life tenants, I give 
and devise the same to the Washington City Orphan Asylum, 
hereinafter mentioned, in fee simple for its proper charitable 
uses and purposes, or. if at that time it shall not be in exist-
ence, or be unable to accept this devise, then and in such case 
I gi.ve and devise the same to such charitable institution as 
my Trustee shall select in its place, as hereinafter provided 
for. 
FOURTH: All the rest of my personal property (whh the 
exception of st_ocks, bonds, mortgages and other securities) 
including particularly all household furniture and effects, all 
automobiles, motor trucks, carriages, wagons, and horses and 
other live stock, I give and bequeath absolutely to said Lot-
ti~ M. Rosenberger, if she survive me. 
FIFTH: All shares of° stock aJ}d bonds, mortgages and 
other securities of every kind which I shall own or be entitled 
to at the time of my death, and all real estate 
page 13 ~ other than the Brook Farm, aforesaid, now belong-
ing to me, and all real estate which I may here-
after acquire and own at the time of my death, I give and 
devise to THE LINCOLN NATIONAL BANK OF WASH-
INGTON, a .corporation having its offices in the District of 
Columbia, absolutely as to all stocks and bonds and in fee 
simple as to real estate, in and upon the following· trusts, that 
is to say:-
IN TRUST, to take charge of, manage and control the 
same, collect and receive all of the. rents, issues, profits and 
income thereof, and to pay and discharge therefrom all neces-
sary costs and expenses, in connection with the execution of 
the trust, and insurance against fire and the preservation and 
upkeep ot the buildings and improvements upon the real es-
tate included in the trust estate, and all lawful taxes and ac-
cessments, when and as the same shall become due and pay-
able upon the nroperty of the trust estate, both real and per-
sonal, and to deduct and retain annually, for its own use and 
henefit, a commission of five per centum ( 5 % ) upon the gros~ 
income of the tmst estate, real and personal, which shall come 
into its possession and control, for its services as trustee, 
with respect to the collection and disbursement of said in-
come and incidental services, and to pay all the balance of 
the net income of the trust estate, real and personal, unto the 
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aforesaid MRS. LOTTIE M. ROSENBERGER, said net in-
come to be paid to her in instalments, at quarterly or other 
convenient intervals, for her own use and benefit, for and dur-
ing the term of her natural life, and from and after her death, 
to pay the same in instalments, at convenient intervals, as 
aforesaid, unto DOROTHY MARIE. MARSTON, for the re-
mainder of her life, less however, the sum of One Hundred 
Dollars ( $100.00) per month, during the remainder 
page 14 ~ of her life, which I direct the Trustee to pay, or ap-
ply to the benefit of her half sister, VIOLA AT=-
LEE MARSTON, upon the death of said DOROTHY MA-
RIE MARSTON, if the said VIOLA ATLEE MARSTON 
shall have survived her, then and thereafter to pay the said 
n~t income in instalments at convenient intervals, as afore-
said, unto the said VIOLA ATLEE MARSTON, for the re-
mainder of her life. From and after her death, if she shall 
survive t];ie said DOROTHY MARIE MARSTON, otherwise, 
from and after the death of the said DOROTHY MARIE 
MARSTON, (the said Mrs. LOTTIE M. ROSENBERGER 
being also then dead), the trust shall cease, and the afore-
said Bank as Trustee, or its successor, if any, shall promptly 
pay over, transfer, convey and deliver the net corpus of 
the said trust estate, real and personal unto THE WASH-
INGTON CITY ORPHAN ASYLUM, a corporation, now 
owning and operating the Hillcrest Home for children in the 
District of Columbia, absolutely, as to the personal property, 
and in fee simple as · to the real estate, free, clear and dis-
charged of all trust hereby created. If, however, it should 
happen that at the death of the last survivor of said LOT-
TIE M. ROSENBERGER, DOROTHY MARIE MARSTON 
and VIOLA ATLEE MARSTON, the above-named charitable 
institution shall be no longer in existence, or for any reason 
be incapable in law of receiving and utilizing the said devise 
and bequest, then and in either of said events, I hereby au. 
thorize, empower and direct my said trustee, or its successor 
in trust, if any, to promptly select in its place and stead some 
other orphan asylum or institution for the care of orphan, 
minor children, and to pay over, convey, transfer ~md deliver 
the net corpus or principal of the trust estate to said selected 
institution, for its. proper uses and purposes, and 
page 15 ~ by its proper corporate name, in fee simple, as to 
, the real estate, and absolutely as to the personal· 
estate or property, and free of all trust hereby created. It 
is my will and I hereby direct, that in case the said DOROTHY 
MARIE MARSTON, and VIOLA ATLEE MARSTON, 
should die before the said LOTTIE M. ROSENBERGER, 
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that then and in that event, the trust hereinbefore created 
shall cease at her death, and the principal of the trust estate 
be paid over, transferred, conveyed and delivered, as herein-
before directed to be done upon the death of the above-men-
tioned VIOLA ATLEE MARSTON. At the present time, 
the said VIOLA ATLEE MARSTON is of the age of two 
years, and the said DOROTHY MARIE MARSTON is of 
the age of about twelve years, and if, at the time the income 
or any part thereof, as hereinbef ore provided shall become 
payable to them, respectively, they or either of them are under 
the age of twenty-one (21) years, my Trustee, or its successor, 
shall have discretion either to take the responsibility of ap-
plying the income to and for the benefit of the said two chil-
dren, or the one of them who may be under the age of twenty-
one (21) years at the time, for their or her education and 
maintenance, or may require that a legal guardian be ap-
pointed for the said two minors, or the one who may, at the 
time, be under the full age of twenty-one ( 2J.) years, to re-
ceive and apply for their maintenance and education, or the 
· maintenance and education of the one of them who may be 
then under twenty-one (21) years of age, the income afore-
said, or the portion thereof, which the one of them who shall 
be under twenty-one (21) years of age shall be entitled to re-
ceive and have the benefit of under this, my Will. 
page 16 ~ Upon the final settlement of the trust estate by 
transferring, conveying, delivering and paying 
over the same, as hereinbefore provided, after the deaths of 
the said LOTTIE M. ROSENBERGER, DOROTHY MARIE 
MARSTON and VIOLA ATLEE MARSTON, my Trus-
tee, or its successor in trust, if any, shall be entitled to re-
ceive reasonable compensation from the corpus or principal 
of the estate which I hereby fix at a sum equivalent to two -
per centum (2%) of the then fair market value thereof, which 
it may deduct and retain at that time as full and final com-
pensation as Trustee. 
THIRD: I hereby grant and vest in THE LINCOLN NA-
TIONAL BANK OF "WASHINGTON, and any successor to 
it which may hereafter be lawfylly appointed, all necessary 
power and authority, to fully carry out the intent and pur-
pose of the aforesaid trusts after my death, and during the 
lifetimes of the three beneficiaries above named, and the sur-
vivors and survivor of them, and to make the final settlement, 
transfer, delivery and conveyance of the corpus of the trust 
estate, after the death of the last survivor of said benefici-
aries, including, for any of said purposes, all necessary and 
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lawful powers .of sale and conveyance in fee simple, or for any 
less estate or estates and at and upon such price and terms 
as said Trustee, or its successor, shall deem just and proper, 
from tin?-e to time, and without liability on the part of any 
purchaser or purchasers, dealing· with the said Truste~, or it~ 
successor in trust, to see to the due application of t'he pur-
chase money, but the same shall, nevertheless, be applied by 
the trustee, or its successor, for the proper purposes of the 
trus.t, as hereinbef ore set forth, such power of sale and tram~-
fer and conveyance to apply to both real estate and personal 
property, in the discretion of the said trustee or its successor. 
but in this connection, I direct that in case I shall 
page 17 ~ not, in my lifetime, dispose of my real estate situ-
- ated in the Town or City of Falls Church, in the 
State of Vir~nia, located at Lincoln Avenue and Meridian 
Street, contaming about ten (10) acres, with_ the improve-
ments thereon, being the same property I acquired from my 
father, George W. Casilear, in his lifetime, the same shall be 
sold and converted into money by my Trustee, or its successor 
in _trust; the net proceeds to take the place of said real estate, 
and become part of the trust fund hereinbef ore ref erred to, 
said sale to be made when, in the best judgment of the Trus-
tee, or its successor, it is to the advantage of the trust estate. 
to sell and dispose of said property, and the price and terms 
of sale shall be such as the Trustee, or its successor, shall 
deem ·a4vant~g~ous and_ proper, at the time. I also am the 
~wner . o~ a number of securities, consisting of stocks and 
other investments, and as to the same I hereby vest in my 
trustee, and its successor in trust, if any, the right and au~ 
thority, either to retain the respective investments as they 
are at the time of my death, whether they are in the form of 
shares of stock or otherwise, or if they deem it more to the 
advantage of my estate and the beneficiaries thereof, from 
time to time after my death, to sell and dispose of the same, 
thereby converting them into money for the ben~fit of tl).e 
estate. 
My Trustee, and its successor, if any, shall at all times 
during the continuance of the trusts hereby created, have 
plenary authority to invest and re-invest i_n such safe inter-
est, or divident paying securities·· as the trustee may in its 
discretion select, the funds belonging to the trust estate, in-
cluding the proceeds of any sales of property, real 
page 18. ~ or personal, made by the Trustee from time to 
time. · 
FINALLY :I declare this and none other to be my last Will 
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and:, Testament, do hereby revoke all former will and testa-
menta1·y writings by me at any time made, and do appoint t}l:e 
said TtlE LINCOLN NATIONAL BANK OF WASHING-
TON, and the said LOTTIE M. ROSENBERGER and the 
survivor of them as and to be the Executors and Executor 
hereof, and request that they ·and the survivor of them be not 
required to give any bond for the faithful performai;i.ce of 
their or her trust, 
IN WITNESS WHEREOF, I have hereunto set my hand 
and affixed my seal, on this 5th day of October, A. D.1932, and 
~t the same time I have signed my name at the foot of the 
preceding pages hereof, seven ( 7) in number. 
RAPHAEL A. CASILEAR (Seal) 
SIGNED, SEALED, PUBLISHED and DECLARED, as 
and to be his last Will and Testament, by the above-named 
RAPHAEL A. CASILEAR, in the presence of us, who, at 
his request, and in his presence, and in the presence of each 
other, have hereunto subscribed our names as attesting wit-
nesses, on the day and year above written. 
(Names) 
HELENA D. REED 
ROBERT E. LEE 
J. FRANK RICE 
(Addresses) 
page 19 ~ IN THE NAME OF GOD, AMEN; 
I, Raphael A. Casilear, of Falls Church, Fairfax County, 
Virginia, do hereby make and declare the following as a codi-
cil to my last Will and Testament bearing date of October 5, 
1932, as follows : 
I hereby amend Paragraph 3, page 2, of said will to read 
as follows: 
THIRD: I give and devise to the said Lottie M. Rosen-
berger, who is my housekeeper and resides on said farm ior 
and during the term of her life and after her cleath Violet 
Marston, also residing on said farm for the remainder of her 
life, my farm, known as the Brook Farm, containing about 
sixty (60) acres of land together with all the improvements 
and appurtenances thereunto belonging and all the farm im-
'plements, stock and equipment used in connection therewith, 
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being the farm where I reside'on the Annandale Road in Fair• 
fax Comity,' Virginia, adjoining the old Slade farm, which 
Brook Farm was acquired by me in part from one Anderson, 
and the rest from the estate of my brother, the late William 
B. Casilear; and to her half-sister, Dorothy Marie Marston, 
I give and direct to be paid to her by my said executors, the 
sum of Fifty-five ($55.00) Dollars per month for the re-
mainder of her life. 
Upon and after the deaths of ,the two said life tenants, I 
give and devise 'the same to the Washington City Orphan 
.Asylum, hereinafter mentioned, in fee simple for its proper 
charitable uses and purposes, or if at that time it shall not be 
in existence, or be unable to accept this devise, then and in 
s~ch case I give and devise the same. to such charitable insti-
tution as my Trustee shall select in its place, as hereinafter 
provided for. 
page 20 ~ THE REMAINDER of said will shall continue 
in full force and. effect as though no change therein 
has been made and this codicil shall be construed as ail amend-
ment to said. paragraph 3, page 2, of said will only. 
IN WITNESS WHEREOF, I have hereunto set my hand 
and affixed my seal this the 5th day of May, 1936. 
RAPHAEL A. CASILEAR (Seal) 
Signed, sealed, published and declared as and for a codicil 
to my last will and testament above ref erred to by the above 
named Raphael A. Casilear, in the presence of us who at his. 
request and in his presence and in the presence of each other 
have hereunto prescribed our names 0/YUk attesting witnesses 
on the day and year above written . 
.Addresses : 
East Falls Church, Va. 
East Falls Church, Va. 
Falls Church, Va. 
ETHEL M. MARR 
P. B. NO.URSE 
GEORGE T. REEVES 
page 21 ~ In the Circuit Court for Fairfax County, Virginia. 
In Re: Estate of 
Raphael .A. Casilear, also ]mown as Raphael .Alphonzo 
Casilear, Deceased. 
IN CHANCERY NO. 5678. 
Date of Death: November 17, 1940. 
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FIRST ACCOUNT OF THE LINCOLN NATIONAL BANK OF W ASIDNGTON 
and LOTTIE M. ROSENBERGER, e.xecutors. 
Letters Issued Sept. 22, 1941 
These Accountants charge themselves with 
amount of assets shown in the Report of Inven-
tory and Appraisement totaling $105,908.62 less 
the appraisal value of real estate .listed as $31,-
000.00 S7 4,908.62 
1941 
Said Inventory consists of: 
220 shr. Northern Pacific Ry. Co. Cap. stk. 
$ 1,567.50 
133 shrs. Pittsburgh Coal Co. pf d. 4,372.37 
1170 shri R. J. Reynolds Tobacco Co. 
B Common 40,218.75 
400 shrs. Amer. Tobacco Co. B Com. 28,750.00 
$74,908.62 
Also with the following uninventoried 
assets:-
Amer. Tobacco Co. Com. Div. check 
dated Dec. 2, 1940, to holders of 
record Nov. 9, 1940 
Final Income received from American 
Security & Trust Co. D. C., as in-
come to date of death of R. A. Casi-
lear on Jane Casilear Trust $22,48 
and R; A .. Casilcar Trust $40.56 · 
These Accountants also claim credit for the 
following D~bursements from Principal: 
ADMINISTRATION ·EXPENSES.: 
Apr. 4 Robert M. Gray, reimbursement for costs 
May 24 Fairfax Herold, Publication 
page} 
Sept. 22 John M. Whelan1 Clerk Probate Ct. Costs 
Nov. 4 Hugh B. Marsh, fee Gdn. ad litem per court order 
17 Albert Sweeney, Notary fee acct. Virginia Inh. Tax 
Dec. 4 Geo. E. WalkerJ....Notary fee acct. appraisals 
500.00 
63.04 
4 J.M. Whelan, v!erk of Court, costs . 
4 Falls Church Bank, Safe Deposit rent to surrender of box 
29 Geo. B. Robey, fee Gdn. ad llitem, per court order 







29 F. D. Richardson, appraisal fee per court order 
29 Geo. A. Bready,. " " " " " 
29 Geo. T. Reeves, '" " " " " 
75,471.66 
75,471.00 
7 Advance to Lottie M. Rosenber~er, Co-executor on account of 
commission on distributive portion of assets 
10 Advance to Lottie M. Rosenberger, as abov~ 
1 " " " " " " " 
2 Albert Sweeney, notary fee acet. Est. Tax 
5 · J. M. Whelan, Clerk of Court-costs. 
FUNERAL EXPENSES 
Sept. 23 W. w. Chambers Co., funeral bill 
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DEBTS 
1941 
Sept. 23 Amer. Sec. and Trust Co. D. C. Int. on $12,600 collateral loan 
of R. A. Caailear to Nov. 17, 1940 at 4% · 
23 Second National Bank D. C. Int. on $800. collateral loan of R. 
A. Casilear to Nov. 17/40 at 5% 
Oct. 17 Treas. Falls Church, R. E. Tax, Lincoln Road lot for year Aug. 
31, 1940 to 1941 
17 Treas. Fairfax County, R. E. Tax Lincoln Rd. lot for 1940 
17 Treas. Fairfax County, State and County personal tax and In-
come tax for 1940 
17 Treas; Fairfax County, R. E. Tax on farm property for 1940 
21 Fed~al Income Tax R. A. Casilear Jan 1 Nov 17, 1940 
23 Additional penalty paid on Fairfax County taxes 
Nov. 21 Pd. L.ottie M. Rosenberger, reimbursement for following pay-
ment.a made by her: 
To Dr. F. Bernard Schultz 
To Oak Hill Cemetery Company 
Dec. 4 Lottie M. Rosenberger, reimbursement payment made by her 
of claim of Tyco Service Station · 
4 F. W. Bolgiano Company, claim 
page 23} 
1942 
8 Federal Income Tax Interest charge on Income to Nov. 17/40 
12 Virginia Income Tax on R. A. Casilear income to November 
17/40 
12 Additional Federal Income Tax period to Nov. 17/40 on acct. 
addl. income.reported by City Bank Farmers Trust Company 
New York. 
18 Lottie M. Rosenberger, reimbursement for payment by her of 
claim of Thompson Tree Surgeons 
29 American Security & Trust Co. D. C. curtail on $12,500 col-
lateral loan of R. A. Caailear 
Feb. 13 Amer. Sec. and Trust Co. Curtail on collateral loan of R. A. 
Casilear 
Mar. 2 Amer. • Sec. and Trust Co. Payment of balance of coJlateral 
loan 
Mar. 2 Second National Bank, collateral loan of R. A. Casilear paid 
Nov. 13 Washington Stock Exchange, compromise settlement for 
claim against estate for dues and assessments by reason of 





























LOSS ON SALE OF SECURITIES 
13 300 shrs. R. J. Reynolds Tobacco Co. Class B Com. sold for net 
of $7950.52, appraised at $10,312.60 Loss 
2 300 shrs. R. J. Reynolds Tobacco Co. Class B. Com. sold for 
net of$7,688.02, appraised at $10,312.50 Loss 
Above securities sold in order to redeem certain stocks held as 
collateral for loans 
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INCOME 
1941 These Accountants charge themselves with the 
following income received: 
page 24 ~ 
Sept. 23 R. J. Reynolds Tobacco Co. Div. of 12/26/40 to 
holders of record Dec. 12, 1940 
23 R. J. Reynolds Tobacco Co.Div.ofFeb.15/41 
23 R. J. Reynolds.Tobacco Co. Div. of May 15/41 
23 R. J. Reynolds Tobacco Co. Div. of Au~. 15/41 
23 American Tobacco Co. Div. of Mar. 3/41 
23 American Tobacco Co .. Div. of June 6/41 
23 American Tobacco Co. Div. of Sept. 2, 1941 
Nov. 17 R. J. Reynolds Tobacco Co. Div. 
Dec. 1 American Tobacco Co. Div. 
26 R. J. Reynolds Tobacco Co. Div. 
1942 
Feb. 17 R. J. Reynolds Tobacco Co. Div. 
Mar. 3 American Tobacco Co. Div. 
15 R. J. Reynolds Tobacco Co. Div. 
June 1 Amer. Tobacco Co. Div. 
Aug. 18 R. J. Reynolds Tobacco Co. Div. 
Sept. 1 American Tobacco Co. Div. 
Nov. 16 R. J. Reynolds Tobacco Co. Div. 
Dec. 2 Amer. Tobacco Co. Div. 
Dec. 28 R. J. Reynolds Tobacco Co. Div. 
1943 . 
Feb. 1 Northern Pacific Ry. Co. Div. 
15 R. J. Reynolds Tobacco Co. Div. 
























These Accountants credit themselves with the following dis-
• bursements from Income, viz:-
1941 
Sept. 23 American Security & Trust Co. Int. on $12,500 collateral loan 
· . of R. A. CasilearNov.17/40to Sept. 30/41 at4% 
23 Second National Bank Interest on $800. collateral loan of R. 
A. Casilear Nov. 17, 1940 to Sept. 30/41 
Dec. 19 Second National Bank Int. on $800. collateral loan 3 mo; to 
December 31st 
7,938.00 
Dec. 19 Amer. Security & Trust Co. Int. on $12,500. collateral loan 3 
mo. to Dec. 31st 
1942 
Mar. 5 Amer. Security & Trust Co. final int. on collateral loan 
5 Second National Bank, final int. on collateral loan 
9 Federal Income Tax in full on income 
Oct. 28 Virginia Income Tax on 1941 income 
Balance of Income distributable under the terms of the Will-
Lottie M. Rosenberger, life beneficiary, under paragraph 
Fifth of Will, brought forward below 
page 25 ~ 
Said balance of income brought down 
The fallowing distributions of Income have been 
advanced to Lottie M. Rosenberger, life benefici-



















15 Payment on Account of Vir~nia Inheritance Tax-
·on life.interest of Lottie M. Rose~berger .. 
1 Thos. E. Jarrell Co., Public Liability Insurance. 
on farm 





Jan. 16 Mutual Fire, Ins. Co. Loucloun County, Va. fire 
Ins. o~ farm buildings 
30 G. T. Reeves, Fire Ins. Empire State Insurance 
Company on two barns · 
July 2 Aetna Fire Insurance Co. War Damage Ins. on 
farm buildings· 
Sept. 30 Cash advance to Lottie M. Rosenberger 






Dec. 7 Mutual Fire Imi. Co. Loudoun County, Va. on 
· farm buildings . 
1943 
Feb. ~ 5 Geo. T. Reeves, Fire Ins. on two barns 






·Said balance of principal and Income brought down:-
Balance of Income on hand $ 5,130.33 
page 26} 
Balance of Principal brought down 54,115.44 
Total held for future accounting $59,245. 77 
Said balance consists of: 
Cash Income · $5,130.33 
220 Shrs. •Northern Pacific Ry. Co. 
inventoried at 1,567.50 
133 Sbrs. Pittsburgh Coal Co. Pfd. 4,372.37 
400 S1us. Amer. Tobacco Co. B. Com. 28,750, 00 
570 Shrs. R. J. Reynolds Tobacco 
Co. B. Com. inv. at 19,598.75 
----




Assets Disposed of:- . . 
300 Shrs. R. J. Reynolds Tobacco Co. B. Com. appr. at $10,312.50 
300 Shrs. R. J. Reynolds Tobacco Co. B. Com. appr. at 10,312.60 
Washington Stock Exchange Seat surrendered to Exchange for cancella.,. 
tion per terms of compromise settlement of claim of Washington Stock 
Exchange against es.ta~ for. dues 1U1d assessments. Appraised at no value 0 
$20,625.00 
Note: THIS account is being held open awaiting outcome and settle-
ment of pending suit, filed hr f oi'mer wife of decedent. . 
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District of Columbia, to-wit: 
I, the undersigned, J. Frank Rice, Assistant Cashier and 
Assistant Trust Officer of The Lincoln National Bank of 
Washington, Co-Executor .of the estate of Raphael A. Casi-
lear, late of Fairfax County, Virginia, do solemnly swear that 
the foregoing account is just and true, and that the Executors 
have bona fide paid, or secured to be paid, the several sums 
_ for which they claim credit and allowances. 
j 
J. FRANK RICE, 
Asst. Cashier' & Asst. Trust Officer The Lin-
coln National Bank of Washington,. Co-
Executor. 
Sworn to and subscribed before me this 15th day of March, 
1943. 
. ......................... . 
Notary Public D. C. 
page 27 ~ County of Fairfax, 
State of Virginia. 
I, the, undersigned, Lottie M. Rosenberger, Co-Executor of 
the estate of Raphael A. Casilear, late of Fairfax County, 
State of Virginia, do solemnly swear that I have read the 
- foregoing account and it is just and 'true, and that the Execu-
tors' have bona fide paid, or secured to be paid, the several 
sums for which they claim credit. and .allowances. 
LOTTIE M. ROSENBERGER, 
Co-Executor. 




,page 28 r .And on the ~9th day of October, 1943, on mo-
tion of the complainant the following order· was e.n-
tered by the Clerk in the words and figures following, to-wit: 
On the motion of the Complainant in the above-styled cause 
to have a Guardian ad Litem appointed for the infant defend-
ant, Viola Atlee Marston, I do now appoint George B. Robey, 
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a competent and discreet Attorney at Law practicing in this 
Court, as Guardian ad Liteim of the above-named infant de-
fendant in this cause, to defend her interests herein. 
Given under my hand this 19th day of October, 1943. 
JOHN M. WHALEN, Clerk. 
ijy THOMAS P. CHAPMAN, JR., 
Deputy Clerk .. 
And on the 25th day of January, 1'944, an An-
page 29 ~ swer of Defendant The Washington City Orphan 
Asylum was filed in the Clerk's Office of the Court 
in the words and figures, following, to-wit: 
The Washington City Orph~n Asylum, one of the defend~ 
ants in the above-entitled suit in Chancery, for answer to the 
Bill of Complaint filed herein says : 
1, 2 and 3. This defendant admits the averments contained 
in Paragraphs 1, 2 and 3 of said Bill of Complaint. 
4 and 5. Answering Paragraphs 4 and 5 of said Bill of 
Complaint, this defendant admits that the executors underthe 
last will and testament and codicil thereto of Raphael A. 
Casilear., deceased, duly entered upon the discharge of their 
duties as such executors and since the death of said Raphael 
A. Casilear have been administering the estate. This de-
f~ndant has examined a copy of the first account of said 
executors, filed by them in Chancery No. 5678, and has no 
reason to question the accuracy of said account. However, as 
to any matters and things included therein which may have a 
bearing upon or pro.ve pertinent to the determination of this 
suit, this defendant demands sti.·ict proof thereof. This de-
fendant admits that in order to pay debts, taxes and expenses 
of administration, the executors under said will and codicil 
sold certain securities of the estate, which securities from the 
date of death of said Raphael A. Casilear up to the time of the 
sale thereof, produced certain, dividends and income received 
by said · executors, but as to the exact proceeds of 
page 30 ~ the sale of said securities and as to the exact 
amount of income produced by .them prior to their. 
sale, this defendant has no information other than as stated 
in said Bill of Complaint and reflected in said first and final 
account. This defendant believes it to be a fact that all debts 
and claims against said e'State have been paid by said execu~ 
tors with the exception of a certain claim in the amount of 
Fifteen Thousand Dollars. ($15,000.00) asserted by Josephine 
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D. Casilear, upon which claim this defendant understands 
there is now pending a suit in the Court of Fairfax County, 
Virginia. 
6(a). Answering Paragraph 6., this defendant denies tbat 
Lottie M. Rosenberger, life tenant under Item Fifth of the 
will of said Raphael A. Casilear, deceased, is entitled to all of 
the income from all of the securitie~ belonging to the estate 
of said deceased from the date of his death, but on the con-
trary avers and charges that she is not entitled to the income 
produced from testator's death by the securities which, as 
aforesaid, the executors sold for the purpose of paying debts, 
taxes and administration expenses, and that· all income from 
the date of testator's death for at least a period of six months 
from the date of the qualification of the executors appointed 
by testator, is legally a part of the corpus or principal of the 
estate of said decedent and ·does not constitute income payable 
to said Lottie M. Rosenberg·er, as life tenant as aforesaid. 
(b) Further answering said Paragraph 6 of the Bill of 
Complaint, and particularly the portion thereof designated as 
sub-paragraph (b), this defendant submits that the $55.00 per 
month, directed by the codicil to the will of said 
page 31 ~ Raphael A. Casilear, deceased, to be paid to 
Dorothy Marie Marston (now Dorothy M. Brock) 
for the remainder of her life, is in the opinion of this def end-
ant a charge upon the farm, designated in Paragraph Third 
of said will as '' Brook Farm'', which said Paragraph Third 
is amended by said codicil to said will of Raphael A. Casilear, 
deceased, and said payment of $55.00 per month is not a 
charge upon the entire estate of said Raphael A. Casilear or 
any portion thereof other than said Brook Farm. 
(c) Further answering Paragraph 6 of the Bill of Com-
plaint and particularly sub-paragraph ( c) thereof, this de-
fendant submits that the $100.00 per month directed by the 
will of said Raphael A. Casilear, deceased, to be paid to 
Viola Atlee Marston, or· to be applied for her benefit, is to be 
paid by the trustee only after the death of the life tenant, 
Lottie M. Rosenbe_rger, out of the income thereafter payable 
unto Dorothy Marie Marston ( now Dorotl1y M. Brock) under 
Item Fifth of said will, and under no conditions are said pay-
ments of $100.00 per month to be made from principal or 
corpus of the estate. 
Further answering said Bill of Complaint, this defendant 
joins in the prayers thereof and asks that the Court make a 
determination of the questions raised thereby with respect 
to a proper construction of ~aid will and codicil and that ap-
propriate instructions in such behalf be given the executors 
and trustee thereunder. 
Dorothy M. Brock v. L. M~ Rosenberger, etc., et als. 49. 
And now having fully answered, this defendant prays to be 
hence dismissed with its reasonable costs. 
THE WASHINGTON· CITY ORPHAN 
ASYLUM, 
By FRANK B. STETSON, 
page 32 ~ WILSON M. FARR 
WILSON M. FARR, 
Fairfax, Virg!.nia. 
FRANK B. STETSON 
FRANK STETSON, 
1422 F St., N. W., 
Washington 4, D. C. 
· Treasurer. 
Attorneys for defendant, The Washington 
City Orphan Asylum. 
page 33 ~ And on the 28th day of January, 1944, the de-
, fendant Dorothy M. Brock filed in the Clerk's Of-
fice of said Court her Answer in said cause, in the words and 
figures following, to-wit: 
This respondent, for answer to a bill of complaint hereto-
fore exhibited against her in the above entitled cause _respect- . 
fully states as follows: 
1. This respondent admits the allegations of paragraph 1 
of the said bill of complaint, although she has recently been 
advised that the Lincoln National Bank of Washington, there-
in mentioned has offered to the Court its resignation as co-
executor of the said estate, and has refused, in writing, the 
office of trustee thereof. 
2. This respondent· admits the allegations of _paragraph 2 
of the said bill of complaint, except that she believes the de.-
fendant Viola Atlee Marston to be 13 years of age, instead of 
11 years of age as alleged in the said bill. 
3. This respond~nt admits the allegations of paragraph 3 
of the said bill. 
4. This respondent neither admits or denies the allega-
tions of paragraph 4 of the said bill of complaint being with-
out specific information in the premises. · 
5. Being without information as to the allegations of para:-
graph 5 of said bill this respondent neither affirms 
page 34 ~ nor denies such allegations but calls for strict 
. proof thereof· and asks that she may have the full 
protectio~ of the Court and of the Statute of Virginia per-
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taining thereto, in respect to the administrations of the said 
estate by the complainants. 
6. This respondent alleges that she was Jiving with her 
aunt, the said Lottie M. Rosenberger, in the Brook Farm home 
of Mr. Casilear~ when he executed his will in 1932. Obviou~ly 
this document was prepared by an expert scrivener. The 
plan which he then adopted for the benefit of the immediate 
objects of his bounty, Mrs. Rosenberger, your respondent and 
her half-sister, Viola, is clearly set forth in the original will 
Had they continued to live there together the provisions of 
the will would have assured to each of these recipients, the 
maximum possible benefit from his estate. 
However, in 1933, your respondent left the .Brook Farm 
and went to live with her father in Baltimore, Maryland. Her 
half-sister, Viola, remained with Mrs. Rosenberger on the 
farm of Mr. Casilear. Your respondent has no reason to 
believe that her removal from the Brook Farm in any wise 
diminished the interest and solicitude which the testator has 
always entertained for her. The subsequent execution of the, 
codicil supports this view. 
On the contrary, she believes and now alleges that Mrp 
Casilear in 1936, realized that the changed circumstances of 
your respondent would prevent her from making her home on 
Brook Farm during the life of Mrs. Rosenberger and there-
after during her own life estate. Upon this realization he set 
about the business of changing his will so as to make its bene-
fits more readily enjoyable by the recipients, according to 
their respective needs. 
page 35 ~ In order to accomplish this purpose~ he added 
to his will, the codicil which was obviously drawn 
by himself or some other person unskilled in the preparation 
of legal documents, and which has given rise to this litiga-
tion. · 
6. By virtue of the provisions of the codicil, your respondent 
contends that she is entitled to receive from '' said executors'' 
(meaning trustee) the sum of Fifty-five Dollars ($55.00) per 
month from the date of testator's death, for the remainder of 
her life. This sum, she ~lleges, the testator intended her to 
have, in lieu of the substantial estate whic.h l1ad been given 
to her under the original will, but which was taken from her 
and given to her half-sister, Viola, by the codicil. She alleges 
that this sum should be a preferred charge against ( the '"in-
come from).., the corpus of the estate. . 
*Note: Answer amended at Bar of Court by striking out 
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Your respondent further alleges that she is entitled to re-
ceived that interest in the estate which is given to her by 
Item Fifth of the original will, namely, the net income from 
the trust fund (less the sum of One Hundred Dollars 
($100.00}' per month, directed to be paid to Viola Atlee Mar-
ston) commencing upon the death of Lottie M. Rosenberger., 
and continuing thereafter, during the life of your respondent. 
· Your respondent now joins the complainant in asking this 
Honorable Court to enter its decree or decrees construing the 
said will; and she prays that such decrees may be entered as 
may effectuate the true intent of the testator, which sbe be-
lieves and alleges to be, as above set f ortb. 
MRS. DOROTHY MARIE BROCK, 
' Complainant. 
LAWRENCE W. DOUGLAS, 
Attorney for plaintiff. 
page 36 } And on the 28th day of ·January, .1944, the de-
fendant Lottie M. Rosenberger filed m the Clerk's 
Office of said Court her .A.nswer in said cause, in the words 
and figures following, to-wit: · 
To the Honorable Walter T. McCarthy, Judg~ of said ·court: 
Now comes the defendant, Lottie :M. Rosenberger, in her 
own proper person, and for answer to the bill of complaint 
filed against her, and others, in this cause, respectfully states 
as follows: 
1. This defendant admits the allegations of paragraph 1, 
of said bill of complainant. 
2. This defendant admits the allegations of paragraph 2, 
of said bill of complaint. 
3. This defendant admits the allegations of paragraph 3, 
of said bill of complaint. 
4. This defendant admits the allegations of paragraph 4, 
of said bill of complaint. 
5. This defendant admits the allegations of paragraph 5, . 
of said bill of COII\plaint. 
page 37 ~ 6. Answering paragraph 6, of said bill of com-: 
plaint, this· defendant admits all of the. allegations 
of fact therein set forth. She claims0 however, and asserts 
that she is entitled under the. will and codicil therein men~ 
tioned to th~ entire net income after making the deductions 
specifically set out in the will, and that as .a part thereof she 
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is entitled to the sum of $1,710.00, the same being the divi-
dend~ on securities sold by the executors, which said divi-
dends were received prior to the sale. This defendant alleges 
· that with regard to the sum of $55.00 per month directed to 
be paid to Dorothy Marie Marston, it was the true intent of 
the testate that the same should not be paid until after the 
death of this defendant, who is giv~n a life interest in the 
Book Farm, and that the proper construction of the said 
codicil relating to this specific bequest entitles this defendant 
to the said farm, and to all the rents, issues and profits there-
of, and to all of the net income of the trust estate set up in the 
.said will for the term of her natural life, and that the bequest 
to Dorothy Marie Marston is not in any way to interfere with 
or diminish the said interest of this defendant in the said 
estate. 
This defendant, therefore, alleges that the payment of the 
said $55.00 per month to the said Dorothy Marie Marston 
should begin on and after the death of this defendant and fur-
ther believes and alleges that the same should be a charge 
against the income from the Brook Farm only and not a 
charge upon the entire estate. ' 
The interest of this defendant is not affected by the pay-
ment of the sum of $100.00 a month to Dorothy Marie Mar-
ston., as provided in said will, as such payment does 
page 38 ~ not begin until after the death of this defendant, 
and she, the ref ore, does not feel called upon to 
answer said bill of complaint relating to whether $100.00 per 
month should be paid out of principal or income. 
Answering the said bill of complaint as a whole, this de-
fendant joh;1s in the prayer thereof to the effect that the same 
may be construed by this Honorable Court and the executors 
directed to distribute the said estate in accordance with in-
structions given herein. 
And now having fully answered the said bill of complaint 
this defendant prays to be hence dismissed with her reason-
able costs in this behalf expended. 
FRANK L. BALL 
LOTTIE M. ROSENBERGER 
Defendant, Lottie M. Rosenberger 
By Counsel 
Counsel for Lottie M. Rosenberger. 
page 39 } And on the 8th d:ay of February, 1944, an . An-
swer of the Guardian ad liitem was filed in the 
. ' 
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Clerk's Office of the Court in .the words and figures follow-
ing, to-wit: 
The answer of George B. Robey, Guardian ad Ltiteni for 
the infant defendant, Viola Atlee Marston, and° the answer of 
the said infant defendant, Viola Atlee Marston, by the said 
George 1B. Robey., her guardian ad li,tem, to a bill in chan-
cery exhibited against the said Viola Atlee Marston . ·.and 
others, in the Circuit Court of Fairfax County, Virginia, by 
Lottie M. Rosenberg·er to construe the will of Raphael A. 
Casilear, and for instructions. 
For answer to said bill, the said Guardian ad Litem an-
swers and says that ·he is not fully advised as to the matteri:J 
set out in the bill of complaint, and the said infant defend., 
ant, by her Guardian ad Litem, answers and says that is is the ... 
contention of her Guardian ad Litem that the monthly pay-
ment of Fifty-Five Dollars ($55.00) is to be paid to Dorothy 
Marie Marston by the Executor of the decedent, ,and the pay-
ment of One Hundred Dollars ($100.00) per month to Viola 
Atlee Marston is to be paid to her by the Trustee qualifying 
in this Court, under the will of the testator. 
And now having fully answered, they pray that they be 
kept informed and advised of any further proceedings had 
in this cause, and be permitted to take any action that may 
"JJe necessary to protect the infant's interests. 
GEORGE B. ROBEY, 
Guardian ad Lit em for Viola Atlee Mar-
·ston., an infant defendant by th~ said 
George B. Robey, her Guardian ad Litern,. 
page 40 ~ State of Virginia, 
County of Fairfax, to-wit: 
This day personally appeared before me, the undersigned 
Notary Public, George B. Robey, and made oath that he be-
lieves the several statements made in the foregoing answer 
to be true. 
Given under my hand this 8th day of February, 1944. 
GLADYS I.. FOX 
· Notary Public as af ores~id. 
My comiw.ssion expires on the 28th day of September, 1946. 
page 41 ~ And on the 11th day of February, 1944, a decre~ 
was entered by the Court in the words and figures 
following, to-wit: 
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Mrs. Lottie M. Rosenberger. 
Upon motion of Dorothy M. Brock, by _counsel, leave is 
hereby given to the said Dorothy M. Brock to amend her An-
swer heretofore :filed in this cause., by striking therefrom, the 
words '' the income from'', which appear in the last sentence 
of the first paragraph, on 'the third, or last, page of said .An-
swer. 
To the foregoing action of the Court in permitting said 
amendment, the respondentWashington City Orphan Asylum, 
by counsel, doth except. · . 
Thereupon this cause was continued by agreement of all 
parties, by their respective counsel, for hearing, ore tenus, 
by the Court, on February 22, 1944. 
WALTER T. McCARTHY 
Judge. 
page 42 ~ The fallowing evidence on behalf of the def end-
ant., Lottie M. Rosenberger, is all of the evidence 
that was introduced by any party at the trial of this cause: 
page 43 ~ Testimony of Mrs. Lottie M. Rosenberger,· taken 
on the 2nd· day of May, 1944, in the case of Lottie 
M. Rosenberger, et al.; Executors of the estate of Raphael .A. 
Casilear, deceased, and the Lincoln National Bank of Wash-
ington, D. C., Trustee under the will of Raphael A. Casilear, 
deceased, v. Viola Atlee Marston, et als., in the Circuit Court 
of Fairfax County., Virginia. 
MRS. LOTTIE M. ROSENBERGER, 
being first duly sworn, deposes and says as follows : 
Questions by Mr. Ball: 
Q. State your full name. 
A. Lottie M. Rosenberger. _ 
Q. Did you keep house for Mr. Casilear, the testator in 
this willY 
A. For twenty-nine years. 
Q. Were you keeping house for him in 1932, when he wrote 
the original will, and also in 1936, when he wrote the codicil f 
A. Yes. 
Q. I want to confine, so far as I am concerned, the testi-
mony to questions of the codicil. In this codicil, it is men-
tioned a payment of $55.00 per month to Dorothy Marie 
Marston. Did he at any time after this codicil was made, 
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Mrs. Lottie M. Rosenberger. 
state fo you when it was _his intention for that payment to 
beginY 
Mr. Douglas: I object to the question. 
Mr. Farr 
Judge Brown: I am going to sustain your ob-
page 44 r jection. I think it is permissible for her to explain 
. what feelings, if any, there were between Mr. 
Casilear and Mrs; Marston at that time. 
Mr. Farr: Would you permit us to get her answer on the 
record, with an objection? · 
Judge Brown: Yes. 
Mr. Ball: I expected the witness to answer that the $55.00 
was to begin at the time of Mrs. Rosenberger 's death, and 
was not to begin until she died. I want to note an exception. 
Questions by Mr. Farr: 
Mr. Farr: Mrs. Rosenberger, what is the blood relation, 
if any, between Mrs. Dorothy Marston Brock and the testa- · 
tor, Mr. Casilear 7 · 
A. None whatever. 
Q. And no blood relation as between the testator and Miss 
Violet Marston Y 
A. No, they were my brother's children. 
Q. Both Mrs. Brock and Miss Violet are your nieces Y 
A. Yes, they are half-sisters. 
Q. Using the word relation meaning the demeanor and con-
duct between the parties, what were the relation, if you know, 
between the testator, Mr. Casilear, and Mrs. Brock prior to 
and at the time of the execution of this codicil on May 5, 1936? 
Were they cordial Y · 
page· 45 r A. When he made his will, she was a very · nice 
girl but what changed him was that she had got-
ten very unruly. 
Mr. Douglas: I object. 
Judge Brown: Objection overruled. 
Q. Mrs. Rosenberger~ will you state what actual facts-
did she, for example, use any language that was improper? 
A. She did cuss Mr. Casilear. She knocked Violet down on 
the·concrete floor and tore my clothes off. We took ·her back' 
four different times. 
56 Supreme Court of Appeals of Virginia 
Mrs. Lottie M. Rosenberger. 
Q. Those assaults made on you and Miss Violet were known 
, to and seen by him 7 
A. Yes, she got after us with a butcher knife one day. 
Mr. Douglas: My objection goes to this whole testimQn.y. 
Q. She actually cursed Mr. Casilear! 
A. Yes. 
1 Q. One occurrence Y 
A. No, every day. That was why he changed his will. 
I 
Mr. Ball: Was Miss Dorothy Marston living at the Brock 
farm at the time the codicil was made in 19367 
A. I believe she had left there just before the codicil was 
made-just before or just after. She was 12 when the will 
was made and I think she was about 16 when we got rid of her 
the last time. 
Q. Has she lived there at any time since the codicil was 
made? . 
page 46 ~ A. No, w,e haven't seen her since there, since she 
left the last time. 
Q. She left prior to the codicil being made Y 
A. Yes. 
Mr. Farr: Where did he dieY 
A. At the Brook Farm. 
Q. Who was with him prior to his death Y 
A. My sister and I. 
Q. Was Violet there Y 
A. Yes. 
Judge Brown: We might question Mrs. Rosenberger while 
she is here about the amount and value of the personal prop-
erty. 
Q. What personal property is there on the farm at the 
present time? 
A. All the automobiles and trucks were in my name. 
Q. I mean belonging to Mr. Casilear. I am not interested 
in what belonged to you. 
A. There was some personal property in the house. 
Q. It mentions farming implements, etc.,---does it amount 
to anything? 
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Mrs. Lottie M. Rosenberger. 
A.·No. 
Q. Are they still there Y 
A. Yes. 
Q. Everything there except three horses f 
page 47 } A. Yes. 
Q. Are the two that remain of any valueT 
A~ One is mine; the other isn't of much value; he is old. 
Questions by Mr. Douglas: 
Q. Mrs. Rosenberger, will you state the precise age of Miss 
Violet. When was she born f . 
A. She will be fourteen July 20th. 
Q. 19447 
A. Yes. . 
Q. Can you state the precise age of Dorothy? 
A. No, I can't. She was twelve when the will was written. 
Q. She was twelve in 1932 Y · 
A. Yes. She was about sixteen when she left us. 
Q. She left about four ·years after the will was made f 
A. As well as I can remember. 
Q. Do you know when Mr. Casilear made this codicil to 
his willY 
A. He made in 1926, I think. 
Q. 19367 
A. Yes. 
Q. Can you recall the date 7 
A. I don't know just what date it was. There wasn't much 
Mr. Casilear did I didn't know about. 
Q. You remember the circumstances very clearly! 
A. Yes. He said he would leave her $55.00-
page 48 } Q. Just answer the questions. I know what you 
, want to say. You don't feel very kindly disposed 
toward Dorothy? 
A. No. 
Q. You feel very hostile towards her now! 
A. Yes, I do. 
Q. You felt very hostile when she left T 
A. Yes, I had been a mother to her. 
Q. Had she left there, or was she still living there . when 
the codicil was made Y . 
A. I don't know whether it was just before or just after the 
codicil- was made. 
Q. Can you refresh your recollection T 
A. No, I couldn't; it wouldn't be any use. I just wouldn't. 
know. I think she had already left. 
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Mrs. Lottie M. Rosenberger. 
Q. You wouldn't deny this to be a fact-that she was living 
there when the original will ~as made 7 · 
A. Yes. 
Q. She had left and gone to live with her father T 
A. No., with my sister in Washington. 
Q. Before the codicil was made7 
A. I thought it was just before or just after the codicil was 
made. She_ had cursed Mr. Casilear during the years prior 
almost every day, during the y~ars preceding the time this 
codicil was made. She got very unruly after the will was 
made. We couldn't do a thing after ·she came from sc.hool. 
Q. She remained unruly during the next four 
page 49 r years 7 
A. Yes. 
Q. Was Mr. Casilear t4ere and did he hear her when she 
cursed him Y _ 
A. Yes. He sent her out of the house more than once. 
Q. Notwithstanding those facts, he made the codicil in 1936. 
You testified he was no blood relation to herY 
A. Yes. 
Questions by Mr_. Ball : 
Q. Mrs. Rosenberger, you said something about Dorothy 
being away three or four times. What did you mean? 
A. Yes, each time she would want to come back. We sent 
her away. She didn't leave, we sent her. 
Q. How long did she stay away 7 
A; Sometimes a week or two; sometimes a month. 
Q. Why did you send her a way Y 
A. Because we couldn't put up with her any longer. 
Questions by Judge Brown: 
Q. Where did you send her f 
A. To her father two or three times and one time to my 
sister who is now dead, and she ran away from there. 
Q. Where does she live nowY 
A. I don't know. She told my sister she was going abroad' 
as a R.ed Cross Nurse, but she didn ~t. 
Q. How long has it been since you heard from Dorothy 
direct? · . · 
page 50 r A. When she started to live with some man. His 
name started with Z. She changed her name to 
Brock. She wrote to me and said she had been a very bad 
girl. She knew she had done me wrong .. 
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1J! rs. Lottie M. Rosenberger. 
Q. How long ago was this Y 
A. Abo~t six years. 
Mr. Douglas: I object to this testimony. 
Mr. Ball: I move this statement be stricken out. 
Questions by Mr. Farr: · 
Q. Mr. Douglas questioned you as to bein:g hostile and dis-
liking Mrs. Brock. You say you do not like her, the feelings 
are not friendly Y 
A .. No, not at. all. 
Q. WhyY 
A. If you had been treated as she treated me after me be-
ing a mother to her-no one could have been nicer to her. 
Q. She struck you? 
A. She would tear my clothes off. 
Q. And curse you Y 
A. Always-incorrigible almost. He had her in a Catholic 
school in Falls Church-four different schools. They couldn't 
do anything with her. .. 
Teste: This 29th day of January, 1945. 
PA UL E. BROWN, Judge. 
page. 51 ~ And on the 16th day of December, 1944, a decree 
was entered bythe Court in the words and figures 
following, to-wit: 
THIS CA USE was heretofore beard upon the bill of com-
plaint and two exhibits therewith duly filed and read, said 
bill of complaint praying, inter alia, for judicial construction 
of the last will and testament ·and one codicil thereto of the 
late Raphael A. Casilear, heretofore duly probated before this 
Court, upon the orig'inal process issued with return of serv-
ice thereon endorsed by the Sheriff of this County showing 
service thereof upon Viola Atlee Marston and Lottie M. 
Rosenberger, by delivery of _copies thereof to a member of 
the family of the said Viola Atlee Marston and a member of 
the family· of Lottie M. Rosenberger, over the age of sixteen 
years and explanation of the purport thereof, such service 
of process being made at their usual place of abode in this· 
County, upon the affidavit for order of publication against 
Dorothy M. Brock, nee Dorothy Marie Marston, duly filed., 
upon. the certificate of the Clerk showing the due issuance, 
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and posting of said order of publication and that a certified. 
copy thereof was duly forwarded by registered mail to the 
last known post office address of the said Dorothy M. Brock, 
nee Dorothy Marie Marston, upon the certificate of the Editor 
of the Fairfax Herald, a newspaper publfshed in this County, 
showing the due publication of said order of publication, upon 
the acceptance of service of the said process. by The Wash-
ington City Orphan Asylum, a corporation, by Frank Stetson, 
its Treasurer; upon the answer under oath of the infant de-
fendant, Viola Atlee Marston, by George B. Robey, her 
guardian ad litem heretofore appointed as such by 
page 52 ~ the Clerk of this Court which appointment is now 
. ratified and confirmed, upon the answer .under 
oath of such guardian ad l·ite1n in proper person, duly filed 
and read, upon the answer of The Washington City Orphan 
Asylum, a corporation, duly filed and read, upon the answer 
of Lottie M. Rosenberger, duly filed and read, upon the an-
swer of Dorothy M. Brock, nee Dorothy Marie Marston, duly 
filed and read, upon oral argument of counsel for complain-
ants and of counsel for the said Lottie M. Rosenberger, 
Dorothy M. Brock, The Washington City Orphan Asylum, a' 
corporation, and of the said guardian ad Utem, and thereupon 
the Court, not being then advised of its decision, directed 
counsel for the sundry defendants and the said guardian ad 
litem to file written briefs, and took the matter under advise-
ment for further and more mature consideration. 
And the Court, having maturely considered the terms and 
provisions of the said will and codicil, the pleadings filed in 
the cause., the oral argument of counsel and of said guardian 
ad litem, and the written briefs filed by said counsel and said 
guardian ad Zitem, being now of the opinion : 
a: That it was the intention of testator under and bv his 
said will and codicil, and by and under more particularly 
paragraph "Fifth" of said will and by said codicil, to devise 
and bequeath, and that testator did thereby devise and be-
queath to his trustee therein appointed all his shares of stocks· 
and bonds, mortgages and other securities of every kind 
which he owned or to which he was entitled at the 
page 53 } time of his death and all real estate then owned by 
him or thereafter acquired by him and owned by 
him at the time of his death, except and other than the Brook 
Farm, as mentioned and set forth in said paragraph ''Fifth'' 
of his said will; and that testator further intended that the 
corpus of the said trust estate so created bv him should em-
brace, and that such corpus does embrace,· and include all of 
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such real estate and personal property mentioned and set 
forth in said paragraph : 'Fifth'' of his said will, including 
all income accrued and paid thereon for a period of six 
months from and after the date of the qualification of hfs 
e:lecutor and executrix, to-wit.: six months from and after 
September 22, 1941, and likewise all sums received or to be 
received by the executors of his estate by way of income on 
securities sold and to be sold to pay debts, expenses of ad-
ministration and taxes and that there is to be deducted from 
the gross corpus of said estate, as so· fixed and ascertained, 
the cost of administration of testator's est~te, all estate debts,. 
the cost of this suit, and counsel fees as hereinafter more 
particularly directed : 
b: That it was the intention of testator to direct, and that 
testator did by his said will and codicil, direct that his Trus-
tee therein appointed, should cause the net corpus of said 
trust fund to be invested, and the net income therefrom be 
paid to the said Lottie M. Rosenberger for and during her 
lifetime., and upon her death, such net income to be disburs,ed 
as follows, first $55.00 per month to the said Dorothy M. 
Marston, now Dorothy M. Brock, for the remainder of her 
life if she be then living, second, from such net in-
page 54 ~ come $100.00 per month to Viola Atlee Marston, 
designated by testator in the codicil in his said 
will as Violet Marston, for . and during the remainder of her 
life if she be then living, and third, the balance of such net 
income, if any, to the said Dorothy M .. Marston, now Dorothy 
M. Brock, for and during the remainder of her lifetime., and 
to the survivor of the said Viola Atlee Marston, also desig-
nated \in the said codicil as Violet Marston, and Dorothy M. 
Marston, now Dorothy M. Brock, upon the death of said Lot-
tie M. Rosenberger, all of such net income during the re- · 
mainder of the lifetime of such survivor i and that upon the 
death of the survivor of the said Lott~e M. Rosenberger, 
Viola Atlee Marston, also designated in such codicil as Violet 
Marston, and Dorothy M. Marston, now Dorothy M. Brock, 
testator intended to devise and bequeath, and did devise and 
bequeath, the net corpus of the said trust fund in fee simple •·· 
absolute, to said The Washington City Orphan Asylum, a 
corporation, or to its successor to be selected in the way and 
manner directed by testator, in the event the said The Wash-
ington City Orphan Asylum, a body corporate, should not 
then be in existence, or if then in existence, should be for any 
reason then incapable in law of receiving and utilizing the 
said corpus of said trust fund: 
c: That under paragraph ''Third'' of his will and the codi-
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cil thereto, testator intended to devise and bequeath, and 
that he did thereby devise and bequeath his farm designated 
by him as the "Brook Farm" containing about sixty (60) 
acres of land, together with all the hp.provement.s 
page 55 ~ and appurtenances thereunto belongmg and all 
farm implements, stock and equipment used in con-
nection therewith ( being the farm upon which he resided and 
being situated on the Annandale Road in this County and 
State, and acquired by him in part from one Anderson and 
the rest from the estate of his brother, the late William B. 
Casilear) to Lottie M. Rosenberger for and during the term 
of her life, and after her death to Viola Atlee Marston., desig-
nated in the codicil as Violet Marston, for the remainder of 
her life, and upon the death of the survivor of them, to devise 
and bequeath the said farm, appurtenances and improve-
ments thereon and all the farm implements, stock and equip-
ment used in connection therewith in fee simple absolute unto 
The Washington City Orphan Asylum, a corporation, or in 
the event the said The Washington City Orphan Asylum, a 
corporation, should not be th~n in existence, or, if then in 
existence, should be for any reason then incapable in law 
of receiving and utilizing the said farm with such improve-
ments and farm implements., stock and equipment then there-
on, to some other orphan asylum or institution for the care 
of orphan minor children, to be selected by said Trustee for 
and in the place and stead of the said The V\7 ashington City 
Orphan Asylum, a corporation, as directed by testator; and 
after further argument of counsel, the Court doth now ad-
judge, order and decree as follows : 
1: That under paragraph "Second" of said will, Lottie 
M. Rosenberger is entitled to receive and that testator there-
by bequeathed to her absolutely all money on de-
page 56 } posit in any bank or banks, trust company or trust 
companies, to his credit as of the date of his death. 
2: That under paragraph "Third" of said will a.nd under 
said codicil, the said Lottie M. Rosenberger is · entitled to 
hold for and during the term of her lifetime testator's farm, 
known as the ''Brook Farm", (containing about sixty acres), 
adjoining the old Slade Farm., situated in this County and 
State, acquired by testator in part from one Anderson and 
the i:est from the estate of testator's brother, William B. 
Casilear, and all farming implements, stock and equipment 
used in connection therewith, and that said Lottie M. Rosen-
berger, during her lifetime, is charged with the duty of main-
taining at her own expense fire insurance on the buildings 
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. on the said farm, for their fire insurable value, of maintain-
ing at her own expense as required by law, all buildings 
thereon, and of paying· all taxes accruing· on said farm and 
personal property during her lifetime; and that upon the 
death of the said Lottie M. Rosenberg·er, ,Viola ... \.tlee l\'Iarst.on, 
designated in the codicil as Violet l\farston, in the event she 
be then living, is entitled to hold the said farm, stock and 
equipment for and during the remainder of her lifetime, sub-
ject to the like duty of maintaining at her own expense such 
insurance on the buildings on said farm and of maintaining 
the buildings thereon and paying· all taxes accruing on said 
farm and personal property. 
3: That the said Lottie M:. Rosenberger is entitled to re-
ceive under the "Fourth" paragraph of testator's will, ab-
solutely in her own right, the rest of testator's personal prop-
erty, ( with the exception of all stocks, bonds, mort-
page 57 ~ gages and other securities), including particularly 
all of his household furniture and effects, all auto-
mobiles, motor trucks, carriages, wagons and horses and 
other livestock. 
4: That the corpus of the trust fund created by testator., 
shall include and does include all shares of stocks and bonds, 
mortg·ages and other securities of every kind which he o"WD.ed 
at the time of his death and all increment thereto and all in-
come thereon accrued and paid for a period of six months 
from the date of the qualification of his executor and execu-
trix, .to:.wit, a period of six months from September 22, 1941, 
together with all real estate of which testator died seised, ex-
cept the Brook Farm, and the proceeds realized from the· sale 
thereof and all sums received or to be received by the execu-
tors of his estate by way of income on securities .. sold and to 
be sold to pay debts, expenses of administration and taxes, 
which corpus of said fund as now ascertained and established 
is to be held by the Trustee; and that said Trustee shall first 
pay the costs of this suit and counsel fees hereinafter allowed, 
cstnte taxes and all unpaid debts due and owing by testator 
at th~ time of his death from such corpus, and that the bal-
ance thereof, then remaining, shall constitute the net corpus 
of said trust fund and is·to be invested and re-invested by the 
i:;aicl Trustee., as directed by testator, and the net income 
thereon annually accruing and such net corpus is to be dis-
bursed by the said Trustee as hereinafter decreed and di-
rectE:d: 
5: That the said Trustee hereinafter appointed 
page 58 ~ and acting under the said will is entitled to invest 
and re-invest such corpus in its discretion and in 
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the way and manner as directed by testator and is entitl~d 
to· retain five per cent of the gToss income on the said corpus 
for its services in collecting and disbursing such income and 
to reasonable compensation (fixed by the testator at two per 
cent), the amount of such compensation to be hereafter de-
termined by t}J.is Court, for paying over and delivering to the 
ultimate remainderman, The Washington City Orphan 
Asylum, a corporation, or to its substituted remainderman, 
the corpus of said trust fund : 
6: That during the lifetime of said Lottie M. Rosenberger, 
neither the said Dorothy Marie Marston, now Dorothy M. 
Brock, nor the said Viola Atlee Marston, designated in the 
codicil to testator's will as Violet Marston, is entitled to re-
ceive or shall receive any income from such . corpus of the 
said trust fund, and that during the lifetime of the said Lot~ 
tie M. Rosenberger the said Trustee shall pay to her the en-
tire income on the net corpus of the said trust fund, less all 
taxes assessed on such c9rpus, less all taxes assessed on the 
gross income and less five per cent commission to said Trustee 
on such gross income, the net corpus of said trust fund to be 
ascertained and established as hereinbefore decreed and di-
rected: . 
7: That upon the death of the said Lottie M. Rosenberger, 
and in the event the said Viola Atlee Marston,.designated in 
the said codicil as Violet Marston, and Dorothy M~rie Mar-
ston, now Dorothy lvI. Brock, be then both living, 
page 59 ~ said Trustee shall pay out of such net income, first, 
the sum of fifty-five ($55.00) dollars per month to 
the Dorothy Marie Marston, now Dorothy M. Brock, second 
one hundred ($100.00) dollars per month to the said Viola 
Atlee Marston, designated in the said codicil as Violet Mar-
ston, and third, any balance of such net income to the said 
.Dorothy Marie Marston, now Dorothy M. Brock, for and dur-
ing the remainder of their joint lives, and the entire net in-
come thereon to the survivor of them for and during the re-
mainder of her lifetime : 
8: That upon the death of the survivor of the said Lottie 
M. Rosenberger, Dorothy Marie Marston, now Dorothy M. 
Brock, and Viola Atlee Marston, designated in the said codicil 
as Violet Marston, the said The Washington City Orphan 
Asylum, a corporation, as ultimate remainderman designated 
by testator under the will and codicil, in the event it be then 
in existence and be not then for any reason incapable in law 
of receiving and utilizing the net corpus of the said trust 
fund, is then vested with title in fee simple absolute to and is 
then entitled to rec~ive, to have and to hold and to use for 
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its proper charitable purposes. and t1.ses ( as .directed by tes-
tator), the net corpus of the said trust fund free and for~ 
ever discharg·ed from all the terms and provisions of the trust 
and that in such event the said Trustee is directed to then 
forthwith transfer, convey and deliver unto to it, to be so 
held and used by it, the net corpus of the said trust fund 
with all accrued and undjE3bursed income thereon, less com- , 
mission thereon to said Trustee to be then ascertained and 
fixed by this Court; and t4.at in the event the said The Wash-
ington City Orphan Asylum, a corporation, be not 
page 60 ~ in existence -q.pon the death of. the survivor of the 
said Lottie M. Rosenberger, Dorothy Marie Mar~ 
ston, now Dorothy M. Brock, and Viola Atlee Marston, desig-
nated in the said codicil as Violet -Marsfon, or, if it be then in 
existence and be then for any reason incapable in law of 
receiving and utilizing for its proper charitable uses and 
purposes such net corpus of the said trust fund, that then, 
and in such event, some other orph.an asylum or institution 
for the care of orphan minor children to be then selected by 
the said Trustee as substituted ultimate remainderman (as 
directed by testator) is then vested with title in fee simple 
absolute to and is then entitled to receive, to have, to hold anq. 
to use for its proper ch~ritable uses and purposes the net 
corpus of the trust fund free a.nd forever discharged from all 
the terms and provisions of the trust and that in such event 
the Trustee is then directed fo forthwith transfer, convey 
and deliver unto such so to be selected substituted ultimate • 
remainderman to be so held and used by it such net corpus of 
the trust fund with all EJ,ccrued and undisbursed income there-
on, less commission thereon to said Trustee to be then ascer-
tained and fixed by this Court: 
9: That upon the death of the survivor of the said Lottie 
M. Rosenberger, and Viola Atlee Marston, designated bytes-
tator in such codicil as Violet Marston, the said. The Wash.: 
· ington City Orphan Asylum, a corporation, having been by 
the will and codicil vested with fee simple title thereto, ( sub-
ject to first a life estate for the said Lottie M. Rosenberger. 
and upon her death a life estate to Viola Atlee 
page 61 ~ Marston, also designated by testator in such codicil 
· as Violet Marston), in the event it be then in ex-
istence, and if it be then in existence, be then not for any rea-
son incapable in law of receiving and utilizing the same, shall 
enter upon and take possession in fee simple absolute of the 
said ''Brook Farm'' and all farm implements, stock and 
equipment so bequeathed by testator then thereon, and that 
in the event the The Washington City Orphan Asylum, a cor-
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poration, be not then in existence, or if it be then in exist-
ence, it be then for any reason incapable in law of receiving 
and utilizing the same, some other orphan asylum or institu-
tion for the care of orphan minor children as substituted ulti-
mate remainderman to be selected by the said Trustee is, as 
such selected substituted ultimate remainderman, vested with 
fee simple title to and shall then enter upon and take posses-
sion of the said farm and farming implements, stock and 
equipment so bequeathed by testator then thereon in fee sim-
ple absolute. 
10: That a fee of $2,000.00 be, and the same is now allowed, 
to Messrs. Brandenburg and Brandenburg and Robert M. 
Gray, and James H. Simmonds, counsel for complainants for 
services rendered to complainants by them in this cause; that 
a fee of $750.00 be, and the same is now allowed to Frank L. 
Ball, Esquire, attorney for Lottie M. Rosenberger for services 
rendered by him to her in this cause; that a fee of $1,500.00 
be, and the same is now allowed to Messrs. Frank Stetson 
and "\Vilson M. Farr, attorneys for The Washington City Or-
phan Asylum, a corporation, for services rendered to it by 
them in this cause; that a fee of $500.00 be, and the 
page 62 ~ same is now allowed to Lawrence W. Douglas, at-
torney for Dorothy Marie Marston, now Dorothy 
M. Brock, for services rendered by him to her in this cause; 
and that a fee of $500.00 be, and the same is now allowed to , 
George B. Robey, Esquire, guardian ad litem, for his serv-
- ices rendered the infant defendant, Viola Atlee Marston, 
designated in the codicil as Violet Marston, as such guardian 
ad litem; and that such fees to counsel and to the said guardian 
ad litern be, and the same are now charged as liens upon the 
corpus of said trust fund and are now directed to be paid 
from such corpus by the Trustee. 
11: It appearing to the Cqurt from the written resignation 
heretofore filed by the The Lincoln National Bank, of ·wash-
ington, Trustee appointed by testator, to receive and admin-
ister the trust fund, that it has never purported to act as such, 
and that it now renounces its right to act as such, and de-
clines to qualify and act as such Trustee, upon consideration 
whereof and upon motion of the The Washington City Orphan 
Asylum, a corporation, by counsel, the Court doth now ap-
point as such Trustee, for and in the place and stead of The 
Lincoln National Bank, of Washington, a corporation, the The 
National Bank of Fairfax, of Fairfax, · Virginia, a body cor-
porate, ~nd doth now direc~ the ~aid substituted Trustee, be-
fore actmg as such, to qualify before the Clerk of this Court 
by taking the requisite oath and entering into bond in the 
penalty of $70,000.00, no surety being required on said bond, 
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in accordance with the statute law of this State. 
12 : And the Court doth now direct the executor 
page 63 ~ and executrix to state and settle their accounts as 
. such, and to pay over, transfer and deliver unto 
the The National Bank of Fairfax, Fairfax, Virginia, a body 
corporate, hereinbefore appointed as substituted Trustee for 
and in the place and stead of the The Lincoln National Bank, 
of·' Washington, upon the qualification of said substituted 
Trustee, all assets, real and personal, constituting the bal- . 
ance of the net corpus of said trust fund, as so ascertained 
and fixed in this cause, and to file their final account showing 
such payment, transfer and delivery. And the Court doth 
now direct the Clerk of this Court to spread this decree upon 
the land records of this County and to index the same as re-
quired by law. . 
13: To which action of the Court in so establishing the 
corpus of the trust fund,,. Lottie M. Rosenberger, by her coun-
sel, excepts on the ground that she is entitled· to all income 
on the estate of testator from the date of his death, and to" the 
action of the Court in holding that Dorothy M. Marston, now 
Dorothy M. Brock, is not. entitled to any income until after 
the death of the said Lottie M. Rosenberger, the said Dorothy 
M. Marston, now Dorothy M. Brock, by her counsel, excepts, 
on the ground that she is entitled to receive $55.00 per month, 
to be paid from the corpus of testator's estate, beginning as: 
of the date of his death. 
Enter: 
PAULE. BROWN, Judge. 
Dec. 16, 1944. 
page 64 ~ I, John M. Whalen, Clerk · of the Circuit Court 
. of Fairfax County, Virginia, do hereby certify 
that the foregoing and hereunto annexed papers constitute a 
full, true and correct transcript· of the record in the chancery 
case of Lottie M. Rosenberger and The Lincoln National 
Bank of Washington, Executors of the Estate of Raphael A. 
Casilear, deceased, and The Lincoln National Bank of Wash-
ington, Trustee under will of Raphael A. Casilear, deceased, 
Complainants, versus Viola Atlee Marston, inf ant, Dorothy 
M. Br9ck, Washington City Orphan Asylum, a Corporation, 
Lottie M. Rosenberger, Defendants, lately pending in said 
court. 
I further certify that the notice required by Section 6339 
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of the Code of Virginia was duly given by the defendant Lot~ 
tie M. Rosenberger . and legal service thereof accepted by 
counsel for Lottie M. Rosenberger as executor @d Lincoln 
National Bank of Washington, D. C., as executor and trus-
·tee, by counsel for Dorothy M. Brock, by counsel for Wash-
ington City Orphan Asylum, a corporation, and by George B. 
Robey, guardian ad litem ·for Viola. Atlee Marston as· evi-
den.ced from the original of such notice now on file with the 
papers of said cause. . . . 
· Given under my hand this 13th day of February, 1945. 
JOHN M. WHALEN, Clerk. (Seal) 
A Copy-Teste: 
M. B. WATTS, C. C. 
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